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255 Filed Jan 24 1946 Charles E. Stewart, Clerk 

DISTBICT COUBT OF THE UNITED 
STATES FOB THE 
DISTBICT OF COLUMBIA 

Civil Action, File No. 32729 

KATHBYN SINCLAIBE JILLSON, Plaintiff, 

v. 

FBANK S. CAPBIO, Defendant 

Plaintiff’s address is 1841 B Street, N. W., Washington, 
D.C. 


Complaint 

JUBY ACTION. 

For damages for assault and battery, false imprison¬ 
ment, and libel. 

1. Plaintiff is a resident of the District of Columbia. 
Defendant, Frank S. Caprio, is a physician duly licensed 
to practice in the District of Columbia. All of the wrongs 
complained of herein occurred in the District of Columbia, 
and this court has jurisdiction of this action by reason of 
its jurisdiction to entertain common law actions. 

2. On January 25, 1945, one George Jacob Jillson, the 
husband of plaintiff, who then desired to eject plaintiff 
from their home to escape his legal responsibilities to her 
and to deprive her of the custody of their child, employed 
defendant to aid him to accomplish his unlawful purpose, 
and defendant for a money consideration did agree and 
conspire with plaintiff’s husband that he would examine 
or pretend to examine plaintiff, declare her to be insane, 
and to cause her to be arrested and incarcerated for in¬ 
sanity. 

3. On the night of January 25, 1945, pursuant to the 
the aforesaid plan and conspiracy, defendant entered the 
home of plaintiff and without occupying any professional 
relationship to her and without her consent he made or 
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pretended to make an examination of her mental condi¬ 
tion; and although he then knew or should have known 
that plaintiff was of sound mind he caused to enter the 
premises two police officers and falsely, wantonly, and 
recklessly informed them that plaintiff was insane and 
dangerous. 

4. On the occasion aforesaid the defendant, although 
he then knew or should have known that the said police 
officers were without warrant or other legal authority to 
arrest plaintiff but believing that they would rely and 
intending that they should rely and act solely upon his rep¬ 
resentations and directions as a physician, directed the 
police officers to arrest plaintiff as an insane person; 
whereupon the police officers, acting upon the representa¬ 
tions of defendant and under his direction, arrested plain¬ 
tiff, assaulted her and over her protests and with great 
physical violence to her person dragged her from her home. 

5. On the date aforesaid, the aforesaid police officers, 
still acting upon the representations of defendant and 
under his direction imprisoned plaintiff in Gallinger Hos¬ 
pital in the District of Columbia upon the false charge 
that she was insane and for a period of twelve days 
thereafter plaintiff was kept in illegal confinement, com¬ 
pelled to associate with persons of unsound mind, sub¬ 
jected to repeated questioning by physicians and others, 
and subjected to many indignities. 

6. On January 26, 1945, one of the aforesaid 
256 police officers, acting upon the statements falsely, 
wantonly, and maliciously made to him by defend¬ 
ant with the intent to cause the said police officer to com¬ 
mit the wrong complained of, filed in this court a petition 
for writ de lunatico inquirendo in which he falsely spread 
upon the public records the statement that plaintiff was 
of unsound mind and had threatened to kill her fifteen 
months old baby and also her husband, all of which false 
statements had been made to said police officer by defend¬ 
ant with the intent that he should spread them upon the. 
public record. 
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V. At all times plaintiff has been of sound mind and 
on February 5, 1945, this court adjudged her to be of 
sound mind. 

8. At the time of the wrongs hereinbefore related plain¬ 
tiff was pregnant with child which has since been bora 
to her. 

9. By reason of the aforesaid wrongful, reckless, and 
malicious conduct of defendant, plaintiff has suffered and 
she will suffer intense physical pain, mental distress, her 
health has been impaired, and her reputation has been in¬ 
jured. 

WHEREFORE, plaintiff demands judgment for com¬ 
pensatory and punitive damages against defendant in the 
amount of $100,000. 

And plaintiff demands a trial by jury. 

Jean M. Boardman 
Jean M. Boardman 
Southern Building 
Washington, D. C. 

Attorney for Plaintiff. 

• • • • 

257 Filed Feb 15 1946 Charles E. Stewart, Clerk 

Answer to Complaint 

Now comes the defendant, Frank S. Caprio, and for 
Answer to the Complaint says: 

First Defense: 

The defendant says that plaintiff’s complaint does not N 
state a cause of action upon which relief can be granted. 

Second Defense: 

1. Defendant denies the allegations of Paragraph Two 

(2) of the Complaint. 

2. Defendant denies the allegations of Paragraph Three 

(3) of the Complaint. 
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3. Defendant denies the allegations of Paragraph 
Fonr (4) of the Complaint. 

4. Defendant denies the allegations of Paragraph Five 

(5) of the Complaint. 

5. Defendant denies the allegations of Paragraph Six 

(6) of the Complaint. 

6. Defendant denies the allegations of Paragraph 
Seven (7) of the Complaint. 

7. Defendant is not advised concerning the fact alleged 
in Paragraph Eight (8) of the Complaint and neither 

admits nor denies same. 

258 8. Defendant denies the allegations of Paragraph 

Nine (9) of the Complaint. 

Third Defense: 

For a third defense and for Answer to the Complaint 
defendant says that he made a professional call at plain¬ 
tiff’s residence on, to wit, January 25,1945, at the request 
of plaintiff’s husband; that defendant was unaware of and 
not advised of any marital difficulties which may have 
then existed between plaintiff and her husband and was 
not interested therein; That defendant made a strictly 
professional visit and examination of plaintiff and, with¬ 
out persuasion or influence of any kind on the part of 
any person, made a professional and medical diagnosis 
of plaintiff’s condition as it existed at that time, based 
entirely upon his own examination, observations and con¬ 
clusions. Defendant did not cause police officers to enter 
the premises but did, upon questioning by police officers, 
state his medical opinion and diagnosis as to plaintiff’s 
condition at that time. Defendant did not direct said 
police officers to make any arrest nor suggest such action. 
Defendant avers that the action taken by the police officers 
was based upon their own observations and the existing 
conditions as they observed them at the time and by 
authority of plaintiff’s husband George Jacob Jillson. 
Defendant further avers that it is a fact that in his best 
medical opinion and judgment at the time plaintiff was 
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mentally ill and in need of hospitalization and treatment, 
that his diagnosis and judgment on said occasion was his 
best medical opinion under the circumstances, made in 
good faith, without bias or persuasion by any other person 
or persons. Defendant did not see plaintiff February 5, 
1945, and is not advised of her symptoms and condition 
on that date but avers that it has nothing to do with 

259 her true condition on January 25, at which time she 
was suffering a severe episode of manic depressive 

psychosis and if she was properly reoriented and appar¬ 
ently of sound mind on February 5,1945, it was due to her 
having received proper medical care, attention and super¬ 
vision during the interim. 

WELCH, DAILY & WELCH 
By: H. M. Welch, per SRB 
Attorneys for Defendant 
710 - 14th Street, N. W. 

Di. 6296 

• • • • 

260 Filed Nov 1 1948 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 1st day 
of November, 1948, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Joseph R. McDonald 
Ruth Hurley 
George W. Meacham 
Della S. Proctor 
Frank J. Luchs 
George W. Leesnitzer 
Ernie S. Hurley 
Victor G. Moore 
George L. Malcolm 
Joseph M. Donohoe 
Carl A. Jones 
Rosa E. Cates 
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who, after having been duly sworn to well and truly try 
the issues between Kathryn S. Jillson, plaintiff and Frank 
S. Caprio, defendant and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
1st day of November, 1948, that they find for the defend¬ 
ant against said plaintiff. By direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his 
costs of defense. 

Harry M. Hull, Clerk 
By Charles H. Milstead 
Deputy Clerk 


By direction of 
Judge McGuire 


1 Washington, D. C. 

- October 27,1948. 

The above-entitled action came on for trial before the 
Honorable MATTHEW F. McGUIRE, Associate Judge, 
and a jury, at 10 o’clock a. m. 

APPEARANCES: 

On behalf of the Plaintiff: 

JEAN M. BOARDMAN 
On behalf of the Defendant: 

WELCH, DAILY & WELCH, by 
MASON WELCH. 

• • • • 


18 K^athryn Sinclaire Jitlson, 

the plaintiff, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 

BY MR. BOARDMAN: 

• • • • 
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Q Directing your attention to the month of January, 
1945, what was your status with respect to marriage 

19 at that time? A I was married. 

Q What was your husband’s name? A George 
J. Jillson. 

Q Was he then a major in the United States Army? 
A He was. 

Q Did you have a child at that time? A I did. 

Q What is his name and what is the date of his birth? 
A Bryan L. Jillson, October 14,1943. 

Q Bearing in mind the date January 25, 1945, I will 
ask you a question and answer it yes or no. Prior to that 
time had you had any matrimonial difficulties with your 
husband? A Yes. 

Q And prior to January 25, 1945, had anything oc¬ 
curred with respect to your child Bryan? A My child 
had been taken— 

• • • • 

A Yes. 

Q Will you state what that was, what it was occurred 
with respect to your child? A My son had been taken 
away from me on January 23,1945. 

20 Q How had he been taken away? A My hus¬ 
band had him taken away. 

Q By whom? A My husband himself took my child 
away. 

Q And did you know where the child was? A No, 
sir. 

Q And where were you living at that time? A 1841 
R Street, Northwest 

Q Is that where your husband was living at that 
time? A Yes. 

Q And was that where the child had been living up 
until two days before? A Yes. 

Q Will you describe the premises 1841 R Street in 
which you lived? Was it a house, apartment, or what 
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was it? A An apartment; it was Apartment 33, third 
floor, two rooms. Is that what yon mean ? 

Q That’s what I mean. It was a third floor apart¬ 
ment? A That is right 
Q Is that a walk-np apartment? A Yes. 

Q After your child had been taken away had your 
husband returned to the apartment? A Yes. 

Q And had you done anything in an attempt 

21 to get the child back? A Yes. 

Q What had you done? A Communicated— 
MR. WELCH: I don’t think that is material, if the 
Court please. 

BY MR. BOARDMAN: 

Q I mean did you have any conversation with your 
husband about it? A Yes. 

Q Did you want him to bring the child back? A That 
was the subject of the conversation, to ask him to bring 
the child back. 

Q Did your husband make any statement to you what 
he would do to you? A Yes. 

• • • • 

Q Now, Mrs. Jillson, directing your attention to 

22 January 25, 1945, did there come a time when you 
made the acquaintance of the defendant in this case, 

Dr. Frank S. Caprio? A Yes. 

Q Where did you first see him? A In my apartment. 
Q And what time of day or night was it? A Approxi¬ 
mately 7 p. m. 

Q Who was present at the time you first saw Dr. 
Caprio? A My husband. 

Q Had your husband been there before? A Yes. 

Q And who was with you and your husband? A No 
one at the time. 

Q Tell in your own way how Dr. Caprio came. 

• • • • 
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A There was a knock at the door; Major Jillson an¬ 
swered the door and admitted someone; it was Dr. Caprio; 
introduced Dr. Caprio to me as his own personal 

23 physician; told me he had been ill. 

Q And had you ever seen Dr. Caprio before? 

A No. 

• • • • 

Q State just what Major Jillson said at the time Dr. 
Caprio came. A Into the apartment? 

Q Yes. A He introduced me to Dr. Caprio— 

Q Use Major Jillson’s words; don’t draw conclusions. 
State as nearly as you can remember what Major Jillson 
said. A “I would like to have you meet Mrs. Jillson. 
Kathryn”—I am not too sure about the exact words— 

Q We know you are not, but state the substance. A 
‘ This is Dr. Caprio, my own personal physician. ’ ’ 

Q Then what did anybody else say? A Dr. Caprio 
acknowledged the introduction and he and Major Jillson 
sat down and began to talk, and I was busy in 

24 the kitchen and also in the bedroom, and I went on 
doing whatever little household duties I was attend¬ 
ing to at the time. 

Q How long did Dr. Caprio and Major Jillson talk 
apart, to themselves? A A few minutes. 

Q And then what occurred? A Dr. Caprio asked me 
one or two questions. 

Q Wait a minute. You said that you were in the 
kitchen and they were oif somewhere else. A Yes. 

Q Will you kindly explain to the jury—describe the 
scene as it happened. Did you go to Dr. Caprio or did 
he come to you? A The living room is a very small 
room; it is a very small apartment, small living room and 
small bedroom, so that even if one were in the bedroom 
someone could talk to anyone in the bedroom. 

I don’t remember when Dr. Caprio first addressed me— 
it is a kitchenette and not a kitchen—whether I was stand¬ 
ing in the kitchenette, in the living room or in the bed- 
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room. He asked me if I were not interested in my hus¬ 
band’s welfare, to which I replied yes, but I thought there 
was nothing I could do since Mr. Jillson apparently was 
under his care; I would be glad to cooperate if there 
were anything I could do. 

Do you want me to go on? 

• • • • 

25 They kept conversing together and Dr. Caprio— 
I am not too sure whether this is in correct se¬ 
quence—Dr. Caprio made the statement one time that 
“Mrs. Jillson is in need of mental observation.” 

Q Wait a minute, Mrs. Jillson. Did Dr. Caprio have 
any conversation with you? A Yes. 

Q Did he ask you any questions ? 

• • • • 

THE WITNESS: Yes. 

BY MR. BOARDMAN: 

Q Did Major Jillson within your hearing make any 
statements to Dr. Caprio about you? A Yes. 

Q Those are the statements we want you to tell us. 
What was said by your husband, what was said by 
Caprio and what questions were you asked and tell 

26 us what you said. A Major Jillson told Dr. 
Caprio that I had threatened to kill my 15 months 

old son; that I had threatened to kill him and discussed 
our domestic difficulties somewhat in detail with Dr. 
Caprio. 

Q We want that detail if you can remember it. Can 
you? A He made the accusation that I had been going 
with another man, and I am afraid that’s about all the 
details there I remember, just general domestic difficulties. 

I mentioned that my child was not there and that Major 
Jillson had taken my child away. 

Q Did you have anything to say about the accusation 
that you had threatened to kill your child and your hus¬ 
band? A Only to deny it—to deny all the accusations. 
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Q Did Dr. Caprio ask you any questions about it? A 
He asked me if it were true, and I denied it; I denied 
that any of the accusations were true. 

Q Did Dr. Caprio ask you whether or not it was true 
that you had been having an affair with another man? A 
He did. 

Q What did you tell him? A I denied it. 

Q Can you remember anything else in the nature of 
conversation that was had? A Not along that line. 

27 Q Do you recall whether or not—well, along 
what other lines? A About that time Dr. Caprio 

asked to be excused and to use the telephone, which was 
in the bedroom. 

Q Did he make any statements to you about what 
he was doing? A Why he was going to use the tele¬ 
phone? 

Q Yes. A He looked at his watch and asked to be 
excused, stating that Mrs. Caprio was expecting him for 
dinner and he was sure he would be late for dinner. 

He was told where the telephone was, went into the bed¬ 
room, shut the door, and made the telephone call and 
came out. 

Q Then what did he do? A He suggested that I put 
on my coat, without further trouble, and leave for Gal- 
linger, where he had already stated he felt I should go for 
mental observation. I refused, of course. 

Q Before we proceed further, had you threatened to 
kill your child? A No, sir. 

MR. WELCH: I object to that, if the Court please. 

THE COURT: Sustained. 

BY MR. BOARDMAN: 

Q You say Dr. Caprio then left the apartment? 

28 A No. 

Q He did not? A No. 

Q You refused to go to the hospital? A That is 
right. 

Q Then what happened? A Both Dr. Caprio and 
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Major Jillson tried to insist that I go to the hospital 
I refused, saying that I felt I was not in need of mental 
observation or any medical attention of any kind, and if 
I thought that I were I had my own physicians I would 
have employed. 

At about that time Major Jillson went in and got a coat 
for me to put on and attempted to put the coat on me, 
and about that time there was a knock at the door. Major 
Jillson went to the door and admitted two police officers 
and introduced the police officers to Dr. Caprio and to 
me—introduced himself to begin with; they did not know 
one another, and then explained the situation; explained 
that Dr. Caprio was a psychiatrist and that Dr. Caprio 
felt I was in need of mental observation and that I refused 
to go, and the police officers questioned me. One appar¬ 
ently did most of the talking, as close as I can remember, 
and they were quite insistent that I go. 

I refused, and when they became rather insistent that „ j 
I go I asked one of the officers, a Mr. Bailey I am 
29 quite certain was the one to whom I did most of 
the talking, if he had a warrant for my arrest, to 
which he replied no, that it wasn’t necessary, and I stated 
that I felt that it was and that I had a very good knowl¬ 
edge of the law that it was necessary, and that if he as a 
police officer did not know that a warrant was necessary 
to apprehend— 

• • • • 

THE WITNESS: That if he, as a police officer, did 
not know that one could not be apprehended in an apart¬ 
ment, particularly when not causing a disturbance, that 
certainly my husband, Major Jillson, who is an attorney, 
must be aware of the fact that that' could not be done. 

i 

However, they told me that they knew what they were 
doing and at that point suggested, one of them coming 
toward me, that if I would not go willingly they would 
have to use force, and at that point they started to use 
force. 
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BY MR. BOARDMAN: 

Q Wait a minute. What did Caprio do or say, 
30 anything? A Dr. Caprio had spoken to both of 
the officers before they had talked to me. 

Q Why don’t you tell us what Dr. Caprio said? A 
Dr. Caprio told both of the officers I believe directly, again 
speaking to Mr. Bailey, that he had arrived at the conclu¬ 
sion that I was in need of mental observation and that he 
was ordering me to Gallinger and that I refused flatly to 
go and that it was necessary to call in the officers. 

Q Did Dr. Caprio make any statements to the police 
about anything about your case, I mean anything you 
had said or done? A He told them that Major Jillson 
had told him that I had threatened to kill my 15 months 
old baby and kill my husband. I don’t recall whether he 
added the domestic difficulties or not, Mr. Boardman. 

Q All right, then go ahead. You started to tell what 
happened. A At the point where the officers took me 
over? 

Q Yes. A At the point where the officers took me 
over— 

Q Yes, you said somebody took hold of you. A I still 
refused to go and Mr. Bailey carried out his threat, he 
being the one who came toward me first, and at that point 
they began to use physical force, Bailey coming on one 
side— 

• • •_ • 

33 Q Now, you had reached the point as I recall 
where someone took hold of you? A Where the officers 
took hold, of me and began to drag me downstairs forcibly. 
I resisted, likewise forcibly, kicking and resisting as one 
would, two men holding me and trying to get me down¬ 
stairs, and I fought physically with all my strength in 
going downstairs, kicking out several, I think as a matter 
of fact approximately 13 balustrades, and about the 

second landing one of the officers threw his hand 

34 across my throat in this manner, which rendered 
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me unconscious, and I knew nothing then until I 
came to in an automobile. 

Q Up to that point was anyone else present when you 
were being taken downstairs, except you and the officers? 
A Dr. Caprio. I remember him until I was knocked out. 

Q Where was he as you were being taken downstairs? 
A He had walked out just in front of the officers, since I 
had begun kicking and thrashing at the head of the stairs, 
' I don’t know exactly, he wasn’t right by our side, but he 
was with us until that point. 

Q Did he say or do anything? A He gave a direc¬ 
tion to Mr. Bailey as we were going out of the door and 
to the head of the stairs. Just what he said I don’t know 
but I heard his voice in giving directions; his statement 
I don’t recall exactly, and then I recall nothing until I 
came to in an automobile. 

Q Where was the automobile? A In front of 1841 
R Street. 

Q What kind of automobile was it? A I wouldn’t 
know—a sedan. 

Q I mean was it a police car or somebody else’s car? 
A No, it was a car. 

Q. It was a private car? A It was a private car. 
35 Q Was it your husband’s car? A No; I be¬ 
lieve it was Dr. Caprio’s car, I am not too sure. 

Q What was done and said at that point when you 
came to? A I was lying across the back seat with one 
of the officers, again I am fairly certain it was Mr. Bailey, 
with his hands under my arm in this manner; my husband 
sitting alongside of me holding my feet; Dr. Caprio in 
the front seat, because the first thing I remembered was 
hearing Dr. Caprio—hearing someone say that perhaps I 
had better be taken into a patrol car, and then they decided 
to go on in that car, and I believe it was at this point that 
I heard Dr. Caprio say to Major Jillson, “She won’t last 
there; she won’t last in a psychopathic ward three days.” 

Then we drove on. 
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Q Who drove the cart A I wouldn’t know; I couldn’t 
know, Mr. Boardman. I was lying down with Bailey’s hands 
under me like this, and still struggling. A little bit later on 
we arrived at what turned out to be Precinct No. 3, and at 
No. 3 I was taken into a small—we went into a room that 
looked something like this where the sergeant or the 
police or someone sat, and I was taken into a small room 
with Bailey and the other arresting officer. Dr. 

36 Caprio and Major Jillson stood at a desk something 
like this, talking to the sergeant. 

From there we proceeded to Gallinger Hospital. We 
were there I suppose about an hour. Another officer took 
me over and we went out to a patrol car where with a 
policewoman and another police officer I got into the 
patrol wagon, Major Jillson and Dr. Caprio stood along¬ 
side of the patrol wagon, and I don’t remember too much 
of the conversation there. 

I do remember that the officer in the patrol wagon asked 
if I would mind if Major Jillson and Dr. Caprio rode over 
to Gallinger with us, to which I replied that I would pre¬ 
fer that they did not if it were not necessary, and there 
Dr. Caprio made the statement that in all cases of this 
type he—they always rode over in the patrol wagon. How¬ 
ever, the officer asked me the question again if I would 
prefer that they did not. I said I would prefer that they 
did not and he ordered the car to be driven on to Gal¬ 
linger, and again we were in I suppose some sort of a re¬ 
ception room where I saw Dr. Caprio and Major Jillson. 

Q What time of the night had it gotten by that time? 
A I think that brought it up to approximately 10 o’clock 
I am not too sure; I would have no way of knotring. I 
think it was approximately 10 o’clock that night when we 
were at Gallinger. 

Q Did you talk with Dr. Caprio any more that 

37 night at Gallinger? A No, I am certain that I did 
not talk to Dr. Caprio. 

Q Did you hear him make any statements at Gallinger? 
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A I did not hear him make any. He went over to a desk 
and talked to what 1 suppose was an admissions clerk and 
filled out papers and did all the talking over there. 

Q Did you see him fill out any papers? A Yes, and 
then that is all as far as that was concerned. I was 
taken upstairs. 

Q And where were you put over there ? I mean by that 
just the nature of the quarters you were put in. A In a 
psychopathic ward with 38 other patients. 

Q And you were kept in that same ward the whole 
while you were there? A Twelve days. 

Q Then do you recall the time you had the—did Dr. 
Caprio ever come there to see you again? A No. 

Q You never did see him at the hospital any more? 
A No. 

Q And do you recall the occasion when there was a 
hearing before the Commission on Menial Health? A 
Ido. 

Q That was on February 5, as shown by the record? 

A That is correct. 

38 Q Did you testify on that date? A Yes. 

Q You did? -A On February 5? 

Q Yes. A No, I did not. 

Q And did any of your witnesses testify? A Yes. 

Q Your witnesses on February 5? A I beg your par¬ 
don, I am sorry, Mr. Boardman; no. 

Q And then when were you released from the hospital? 
A The following day. 

Q At the time, January 25, when you were taken 
to the hospital what was your condition as to pregnancy? 
A I was pregnant. 

Q With a child that has since been bom? A That is 
right. 

Q When was that child bom? A September 14,1945. 

Q On January 25 did you suffer any injuries in the 
manner in. which you were taken to the hospital? A 
Physical injuries. 
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Q What were they? A My shoulder was wrenched. 
My legs were badly bruised, black and blue from my hips 
down to my feet, quite badly bruised, remained so 

39 for some weeks after my release from Gallinger. 

Q Did you suffer any pain? A In my head 
and shoulders and back. 

• * • • 

Q What were your feelings at being in the ward at 
Gallinger Hospital for 12 days, if that was the number 
of days. A I trust I understand you, Mr. Boardman; 
that the situation was almost tragic, very humiliating. 
There were 38 women on the ward I think, including 

40 myself, in various stages. 

• • • • 

Q How did it react on you? A It was extremely hu¬ 
miliating. I had one child and expected another. The 
thought was that I might not come out of there; a very 
ugly picture on the whole that I am afraid I don’t know 
quite how to answer. 

Q Well, it was not a pleasant experience? A To say 
unpleasant would be very mild. 

Q Mrs. Jillson, on January 25 were you of sound or 
unsound mind? 

MR. WELCH: I object to that. 

THE COURT: She may answer. 

A Sound mind. 

• • • • 

Cross-Examination 

• mm • 

BY MR. WELCH: 

Did you say that somebody said something about your 
not lasting three days in the ■psychopathic ward? A 
That is correct. 

Q Who did you say said that? A Dr. Caprio. 

• • • • 


42 
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43 Q Do you remember testifying, giving your testi¬ 
mony by a deposition at my office in July, 1946? A 

I do. 

Q Do you remember being asked the question I am. 
about to read? 

• • • • 

“Q You didn’t hear any conversation at all between 
Dr. Caprio and Major Jillson concerning yourself, other 
than what you have related to us ? ’’ 

And did you answer to that question: 

“Just, I believe as we were getting into the automobile, 
as I came to, I heard Dr. Caprio say to Major Jillson, 4 She 
won’t last 12 days.’ ” 

Do you remember testifying that? 

A To the best of my knowledge, yes. 

• • • • 

Q Which was it? He said, “She won’t last 12 days,” 
or “She won’t last in the psychopathic ward 3 days”? 

• • • • 

44 A I couldn’t be too sure whether it was 12 days 
or 3 days that he stated at that time. 

• • • • 

45 Q You say you went to the police precinct in 
Dr. Caprio’s car, from the apartment house? 

• • • • 

Q Did anybody tell you it was? A No. 

Q Was he driving it? A He was in the front seat, I 
don’t know whether he was driving it or not. 

Q Was he driving the car? A I don’t recall. 

Q Who drove the car? A That I don’t know. 

• • • • 

46 Q Where were you in your living room when 
Dr. Caprio entered the apartment? A Sitting on 

the davenport. 

Q What were you doing? A Smoking. 
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Q Anything else? A Not that I remember, just sit¬ 
ting at that particular moment. 

• • • • 

Q What was the first thing Major Jillson said when 
Dr. Caprio entered? A To introduce Dr. Caprio; he in¬ 
troduced Dr. Caprio to me. 

Q What did he say? “This is Mrs. Jillson; 

47 Kathryn—” there, again, I think he said “Kath¬ 
ryn”—“I would like to have you meet Dr. Caprio, 

my physician, my own personal physician.” 

Q How long have you and Major Jillson been married? 
A Approximately eight years. 

Q Were you living together as man and wife at this 
R Street apartment? A Yes. 

Q Had Major Jillson been ill? A To the best of 
my knowledge, no. 

Q Had he had occasion to have the attention of a 
physician at the apartment in the immediate weeks pre¬ 
ceding the 25th of January? A No. 

• • • • 

48 Q So far as you knew there was nothing the 
matter with him at the time that Dr. Caprio came 

to your home on January 25? A To the best of my 
knowledge, no. 

• • • • 

50 Q Did you ever come to the conclusion during 
the evening that you were the subject of an exam¬ 
ination by a psychiatrist? A I did. 

Q At what stage? A I think at about the time—I 
think at about the time Dr. Caprio made the statement 
that he had arrived at the conclusion that I was in need 
of mental observation and that he suggested to Major Jill¬ 
son that I be taken to Gallinger Hospital. 

• • • • 
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51 Q Were yon all seated at that time? A At that 
time I am quite certain we were. 

• • • * 

Q When he made this observation what did you say? 
A That I felt that I was not in need of mental observa¬ 
tion or of any medical attention, and that if I were I 
would have employed my own physicians. 

• • • • 

A Major Jillson, if I remember correctly and I am 
certain that I do, began discussing our marital condition, 
circumstances,- almost immediately with Dr. Caprio. 

52 If you have in mind the threat that Dr. Caprio had 
been told about I am not too certain just how much 

time had elapsed prior to Dr. Caprio’s conclusion. 

Q Did there come a time when Major Jillson related 
in your presence to Dr. Caprio that you had threatened 
Major Jillson*s life? A Would you be good enough 
to repeat the question? 

MR. WELCH: Will you read the question, please? 

• • • • 

Q Just what did Major Jillson say? A There, again, 
I hesitate to quote the exact words but the threat, that I 
had threatened to kill him and to kill my 15 months old 
son. 

• • • • 

Q Did he say you had threatened him with a butcher 
knife? A I think he mentioned some way, I believe some¬ 
time during the course of that evening some mention was 
made of use of a knife, yes. 

* • • • 

Q What did he say about the use of a knife? 

• • * • 

53 A That I had threatened to kill him and to kill my 
15 months old child with a knife. 

« • • • 
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54 Q How long was that after you recall that Dr. 
Caprio came into the room? A That I don’t re¬ 
call. 

• • • • 

55 Q Can you tell us whether it was one of the 
first things that Major Jillson told Dr. Caprio, in 

your presence, after the introduction? A I think not. I 
think they began by discussing the marital difficulties. 

• • • • 

Q What did Major Jillson say about them? A That 
there had been considerable difficulty and I believe one of 
his first accusations was that I had been going with an¬ 
other man. 

Q And how did he introduce that subject? How 

56 did he start talking about it? A I don’t recall his 
introduction to the subject. 

• • • • 

Q Did he say or do anything that led you to believe at 
that stage that Dr. Caprio was there to consult about 
Major Jillson’s health, or wasn’t it perfectly apparent 
the subject under discussion was Mrs. Jillson? A No, it 
was not apparent immedately, Mr. Welch. 

• • • • 

Q Then what was the next subject that was dis- 

57 cussed? A I don’t remember in sequence, Mr. 
Welch. 

• • • • 

Q What was the next thing that Major Jillson accused 
you of or complained about after he remarked about 
your marital difficulties? A The thing that stands 

58 out, which may have or may not have been the 
very next statement, were the accusations of threats 

to kill my child and my husband. 

Q You didn’t think that that had anything to do with 
a conference about Major Jillson’s health, did you? A 
If I thought at that particular moment about it at all, 
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Mr. Welch, it may have occurred to me since Major Jill- 
son had done this same thing before but just with friends 
and not with a doctor, that he was just airing domestic 
difficulties. 

• • • • 

59 Q Did you remain seated throughout all of this 
discussion that we have touched upon so far? 

• • * * 

Q I said did you remain seated? A I did. 

* • • * 

61 Q Isn’t it a fact that you were up on your feet 
pacing back and forth in the room while Major 

Jillson and Dr. Caprio were both trying to talk to you? 
A No. 

Q Isn’t it a fact that you got up several times and 
went and got black coffee and came and chain-smoked 
cigarettes and got up and paced around the room 

62 from the time when they were trying to talk to you? 

• • • • 

A Well, I had two cups of coffee, Mr. Welch, and I 
would take a cup of coffee, as one does, and I might drink 
it almost immediately, and it might set alongside of me 
on a table. In that particular instance I think it was on 
the davenport, on the arm alongside of me. I don’t re¬ 
member whether I sipped the coffee before or after. 

Q Did anybody else have coffee during that time? A 
I don’t believe anyone else drank coffee that eve¬ 
ning. . 

• • • • 

63 Q And do you remember anybody else coming 
to the apartment while Dr. Caprio was there? A 

Yes. 

Q Who? A A Mr. Cantzlaar. 

Q Where did he live? A Downstairs. 

Q The same apartment house? A Yes, sir. 
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Q He was the man that Major Jillson said you had 
had an affair with, wasn’t he? A That is right, Mr. 
Welch. 

• • • • 

64 Q Did Major Jillson and Dr. Caprio have any 
conversation there at your apartment that evening 

out of your presence? A They could not have very well 
except for one reason, when I went to the back of the apart¬ 
ment, to the bathroom, to be exact. 

Q Was that before or after the police officers 

65 came? A I think after the police officers came 
but, Mr. Welch, I am not too sure. There was a great 

deal that happened. 

• • • p 

66 BY MB. WELCH: 

Q Mrs. Jillson, you said that on numerous occa¬ 
sions, or you said on some occasions while Dr. Caprio 
was in the room that evening in your apartment you went 
from the living room to the kitchen or the bedroom. How 
many times would you say you left the presence of Dr. 
Caprio and Major Jillson and went into one or the other 
of those rooms? A Several times, Mr. Welch. 

Q What was the purpose of going on these occasions? 
A As I stated before, I was busy with some small 
household duties. 

Q Do you remember what household duties you were 
performing on these occasions when you walked out of 
the living room? A Just general household duties. I 
was rearranging my child’s clothes and drawer space and 
so on and so forth. 

• • • • 

Q How long were you gone from the room on 

67 each occasion? A Perhaps a moment or two; not 
more than that, a moment perhaps, or two on each 

occasion. 

Q Perhaps a few moments at the outside, is that a 
fair interpretation of your answer? A I think so. 
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Q In a few moments, tell us, give us an idea of what 
you actually did in the way of household duties or house¬ 
hold work? A I was rearranging clothes, getting to¬ 
gether clothes, rearranging things. 

• • • • 

68 Q What did you do to rearrange clothes? Tell 
us what you mean. A I was putting clothes from 

one drawer to another, changing the sheets and linens and 
things that had to be done. Laundry had not been at¬ 
tended to. 

• • • • 

Q That is all you can tell us? A That is right. 

Q Where were you when the police officers came 

69 into the apartment? A In the living room. 

Q What were you doing? A Sitting on the 
davenport. 

• • • • 

Q When Officer Bailey came into the room who talked 
to him first? A As he came into the door Major Jillson 
talked to him. 

• • * • 

Q What did Major Jillson say to Officer Bailey when 
Officer Bailey first came into the room? A He introduced 
himself to the officers and introduced Dr. Caprio to the 
officers and told the officers Dr. Caprio had arrived at the 
conclusion that I was in need of mental observation and 
had advised that I go to Gallinger, and that I had 

70 refused to go to Gallinger. 

• • • • 

Q Do you remember whether Dr. Caprio said any¬ 
thing to the officers? A Yes. 

• * • • 

A The fact that he had arrived at the conclusion; these 
are perhaps not his exact words, that I was in need of 
mental observation and that he advised that I go to Gal¬ 
linger Hospital 
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Q That is your best recollection now of what Dr. 
Caprio said? A It seems to me. I am not too sure, 
Mr. Welch, that he added likewise that I had refused to go. 

* • • * 

71 Q State what they were. A The threat that I 
would kill my son and kill my—that I had threat¬ 
ened to kill my son and threatened to kill my husband. 

Q Do I take it that at some time in your presence Dr. 
Caprio did tell the officer that you had made the threat? 
A Yes. 

72 Q Exactly what did he say: “Major Jillson 
tells me that Mrs. Jillson has made these threats”? 

A No, as I can remember his conversation with Mr. 
Bailey it was that “Mrs. Jillson has threatened to kin 
her 15 months old baby and has threatened to kill her hus¬ 
band.” 

Q Was your husband right there at that time? A 
Yes. 

Q What did he say? A I don’t recaU any particular 
interruption to that. 

Q What did you say? A I denied in words, as I had 
denied to Dr. Caprio, that I had made any threats regard¬ 
ing either my son or my husband. 

• • • • 

73 Q You did make a telephone caU, didn’t you? 
A I did. 

• • • • 

A I called Mrs. Helen Franks ’ residence. 

Q Didn’t you call the naval officer who lived down¬ 
stairs? A I may have made a telephone call downstairs, 
I don’t know. I remember the naval officer coming up¬ 
stairs, but I am not too sure about the telephone call. I 
remember making one to Mrs. Franks. 

• • • • 

74 Q Isn’t it a fact that while the officers were 
. there you called this naval officer on the telephone 
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and in the course of a few seconds he came up and you 
gave him your pocketbook and he went away again! 

• • • • 

A I handed him my bag, Mr. Welch. I don’t remem¬ 
ber that the police were there. It doesn’t seem to me 
they were there. I don’t remember anyone being there 
after the policemen came. 

• • • • 

77 Q I mean do you remember where you were and 
what the officers did and how they did it, whatever 
it was they did that you describe by the word “force”! 
A Yes, very readily, Mr. Welch. I was seated on the 
davenport and I found that Mr. Bailey had, as Dr. Caprio 
had and Major Jillson, asked me to go willingly to Gal- 
linger. I refused again and very strongly to go, and at 
that particular point Mr. Bailey made the statement that 
if I did not go willingly they would be obliged to use force, 
and at that point I said that I was afraid they would have 
to use force or whatever they were going to do, that I 
had no intention of being taken bodily from my home or 
any other way and committed to an institution. 

Q Did you say that to the officer, what you have just 
said now! A In words to that effect. I refused verb¬ 
ally and I refused physically to go. 

• • • • 

81 MB. BOARDMAN: May it please Your Honor, 
at this time I offer in evidence the order of this 
court entered February 5, 1945, in the matter of Kathryn 
S. Jillson, Insanity No. 28,164 in which there is a judgment 
of sound mind. 

MR. WELCH: I have no objection to that as a part 
of the court record to indicate what the lady’s condi¬ 
tion was on that day, but it is no evidence of what her 
condition was on January 25, and except in that light as 
evidence in the case I would make no objection to it; other¬ 
wise I would have to object. 
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THE COURT: I don’t assume it is offered for any 
other purpose, is it, Mr. Boardman? 

MR. BOARDMAN: It is offered for what it states. 
What it tends to prove is merely a matter of deduction. 

THE COURT: It tends to show on the date of that 
inquiry she was found to be of sound mind. Very well. 

MR. BOARDMAN: May I read it to the jury at this 
point, Your Honor? This is Plaintiff’s Exhibit 1. 

THE COURT: You may. 

(Order in Insanity No. 28,164, In the matter of Kathryn 
S. Jillson, marked and received in evidence as Plaintiff’s 
Exhibit No. 1.) 

MR. BOARDMAN (reading): “In the District Court 
of the United States for the District of Columbia. 

82 “In the Matter of Kathryn S. Jilllson 
White; age 33. Alleged insane person 

Insanity No. 28,164. 

Order 

This matter coming on to be heard by the Court, con¬ 
sidering the petition filed herein and the report and rec¬ 
ommendations of the Commission on Mental Health, act¬ 
ing under the direction of this Court which, after having 
made an examination of the mental condition of Kathryn 
S. Jillson, Respondent, and having conducted a hearing, 
at which the respondent, her relatives, friends and wit¬ 
nesses testified and were examined upon the issue of her 
mental condition and found the respondent to be now of 
sound mind, it is by the Court, this 5th day of February, 
1945, adjudged, decreed and ordered: That Kathryn S. 
Jillson be and hereby is declared to be a person of sound 
mind, and is discharged forthwith from Gallinger Munici¬ 
pal Hospital, and the petition filed herein is dismissed. 

(Signed) Matthew F. McGuire, Justice. ’ ’ 

83 Helen Frank, 

being first duly sworn, was examined and testified 
as follows: 
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Direct Examination 

BY MR. BOARDMAN: 

• * • • 

Q What is your occupation? A I am secretary to 
Senator Dennis Chavez of New Mexico. 

Q How long have you worked for him? A For the 
past 13 years. 

Q Are you acquainted with Mrs. Kathryn Jillson, who 
is the plaintiff in this case ? A Yes, I am. 

Q How long have you known her? A I have known 
Mrs. Jillson approximately eight years. 

• • • * 

86 BY MR. BOARDMAN: 

Q State just briefly the circumstances under 

87 which you first met and made the acquaintance of 

Mrs. Jillson. 

MR. WELCH: I think she has done that. I think 
she has told where she was when she first knew her. 

MR. BOARDMAN: No, she hasn’t. 

THE COURT: I think what she has testified to is 
where she works and that she has known Mrs. Jillson 
for some time. 

Did you make her acquaintance in the course of your 
employment? 

THE WITNESS: Yes, I did. 

THE COURT: Tell us how. 

THE WITNESS: Mrs. Jillson was in charge of the 
office of the law firm of Fielding, Jaeger & Chavez. The 
Chavez of the law firm is Senator Chavez’ son, and our 
offices were in touch with each other. 

BY MR. BOARDMAN: 

Q Did she later work at the Capitol? A Later she 
worked for the Byrd Committee and we continued our 
association there. 

Q From the time you first met her and made her ac¬ 
quaintance have you associated with her to any degree 
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since? A Oh, yes. Mrs. Jillson and I are very close 
friends. 

Q And you have seen her many times? A Almost 
constantly. 

Q And did you have personal knowledge, Mrs. Frank, 
of the time which in the record is conceded to be 

88 January 25, 1945, that Mrs. Jillson was confined to 
Gallinger Hospital? A Yes,Ido. 

Q And how do you happen to have personal knowl¬ 
edge of that? A Well, on the night that Mrs. Jillson 
was taken to Gallinger Hospital she phoned my house— 

Q You are going to say something that somebody told 
you, I think, aren’t you ? A That is right. 

Q As a result of any information you had did you see 
Mrs. Jillson? A Yes, I called on Mrs. Jillson on the 
days she was allowed to have visitors at Gallinger. 

Q When did you first see her? A I think it was the 
day following the telephone call, the day after she went 
to Gallinger. I think that was the first day. 

Q You went to Gallinger? A Yes, I did. 

Q And you saw her there? A Yes. 

Q Before that time, before you saw her in Gallinger, 
when was the last time you had seen her? A Oh, prob¬ 
ably a week before. 

Q And had you talked with her over the phone 

89 in the interval? A I had seen her about a week 
before and I had talked with her on the telephone 

probably a day or two before she was taken to Gallinger. 

Q Without stating what they were, did you have knowl¬ 
edge of her difficulties? A Yes, I did. 

Q You visited her on more than one occasion at Gal¬ 
linger? A Yes, I did. 

Q How many times would you say? A I think it was 
three or four times. She was there a period of about 10 
or 11 days; I think I was there about three times approxi¬ 
mately. 
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Q Were you there on February 5 when there was a 
hearing before the Committee on Mental Health? A Yes. 

Q And were you called upon to testify? A No, I 
was not. 

Q At any time that you have known Mrs. Jillson has 
she, in your opinion, as a lay person, been of unsound 
mind? 

MR. WELCH: I don’t think that is a proper question; 

I object to that. j 

• • * • 

i 

I 

92 Q Mrs. Frank, during the period of time you j 

93 have known Mrs. Jillson have you ever observed 
anything she ever said or any tendencies that would 

indicate she was not of sound mind? A I have not. 

• • • * 

Q Directing your attention specifically to the occasion i 
when you last saw Mrs. Jillson before January 25, 1945, j 
in your opinion on that occasion was she of sound or un- 
sound mind? 

MR. WELCH: I object on the same ground. There is j 
no evidence as to what her condition was on January 25. 

THE COURT: When did she see her last before Janu- ! 
ary 25? 

MR. BOARDMAN: She said about a week before, j 
didn’t you? 

THE WITNESS: Yes. 

MR. BOARDMAN: That is the occasion I am speak¬ 
ing of. 

THE WITNESS: In my opinion she was of sound 
mind. 

BY MR. BOARDMAN: 

Q At the time you saw her in Gallinger Hospital, 
which you think was the day after January 25 — is that 
correct — A Yes, sir. 

94 Q Where was she there when you saw her? A 
She was, I suppose it would be the reception room i 
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of Gallinger Hospital where they are allowed to see visi¬ 
tors. 

Q You mean you saw her at some place apart from the 
other patients! Is that what you mean? A Well, there 
were other patients in there at the time seeing other peo¬ 
ple. 

Q Did you talk with her on that occasion? A Oh, yes, 
I did. 

Q And on that occasion, in your opinion, was she of 
sound or unsound mind? A She was certainly of sound 
mind. 

Q And would that be true of the other occasions you 
saw her in Gallinger? A Most certainly. 

• • • • 

Cross-Examination 

• • • • 

BY MR. WELCH: 

95 Q You consider yourself a good friend of Mrs. 
Jillson? A Yes, I am a very good friend of Mrs. 

Jillson. 

Q Did you testify for her in the divorce case? A Yes, 
I did. 

Q You didn’t see her at all at any time on the 

96 day of January 25, 1945? A No, I did not. 

Q You didn’t talk to her on the telephone during 
the day at any time until — well, did you talk to her at any¬ 
time that day? A No, I did not talk to Mrs. Jillson as far 
as I remember that day on the phone. 

Q Or that evening? A No, not that evening, I am 
sure. 

• • • • 

Grace Elizabeth McGrain, 

being first duly sworn, was examined and testified as fol¬ 
lows: 
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Direct Examination 

BY ME. BOARDMAN: 

• • • • 

97 Q What is your occupation? A Registered 
nurse. 

Q How long have you been a registered nurse? A 
Eight years. 

Q Are you acquainted with Mrs. Kathryn Jillson, who 
is the plaintiff in this case ? A Yes, I am. 

Q And how long have you known her? A Five years. 

Q How frequently have you seen and talked with her 
during the five years you have known her? A Oh, our 
visits or our chats, either in person or over the telephone, 
have been most frequent. 

Q Have you visited in her home? A Oh, yes. 

Q Do you know her children? A I know both chil¬ 
dren. 

Q And her former husband? A Yes, I do. 

Q Do you remember the time that she was in Gallinger 
Hospital? A I remember the time to this extent, that I 
knew her before it happened but I didn’t know at the 

98 time she was in there that she was interned there. 

Q You didn’t know of it while she was there? A 
That is right. 

Q But you did learn about it? A Yes. 

Q And learned when the time of it was? A Yes, and 
I knew her before that happened. 

Q When was the last time you had seen her before she 
went to Gallinger? A I can only say this: Sometime 
between the Christmas holidays and her admission to Gal¬ 
linger. 

Q Assuming she was admitted to Gallinger Hospital 
on January 25 you had seen her between the Christmas 
holidays and that day? A Sometime in those first three 
weeks in January, but when I can’t say definitely. 

Q At any time that you have known her have you ever 
seen her do anything or hear her say anything that would 
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indicate she had any tendencies to insanity? A Never. 
MR. WELCH: Objection. 

BY MR. BOARDMAN: 

Q And at the time yon last saw her, before January 25, 
1945, was she, in your opinion, of sound or unsound mind? 
MR. WELCH: Same objection. 

99 A Yes, definitely. 

THE COURT: The opinion of this witness is as 
a lay witness? 

MR. BOARDMAN: Yes. 

THE COURT: And not as a physician, even though she 
may be a registered nurse. 

THE WITNESS: There was never any question in my 
mind that there was ever any mental difficulty at all with 
Mrs. Jillson. 

BY MR. BOARDMAN: 

Q And has that been so continuously up to the present 
time? A Yes. 

• • • • 

Cross-Examination 

• • • • 

BY MR. WELCH: 

Q Asa registered nurse would your opinion in the mat¬ 
ter be changed if you knew that the hospital officials at 
Gallinger Hospital in January, 1945, did consider Mrs. 
Jillson to be temporarily of unsound mind? A No. 

Q That is you would differ with the doctors? A To 
begin with — 

• • • • 

100 A In my own way, yes. 

• • • • 

106 Officer John T. Bailey, 

being first duly sworn, was examined and testified as fol¬ 
lows: 
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Direct Examination 

BY MR. BOARDMAN: 

• • * • 

Q What is your occupation? A On the Police De¬ 
partment, police force. 

Q Connected with No. 3 Precinct? A Not now. I am 
with the Robbery Squad at Police Headquarters. 

Q Were you assigned to No. 3 in January, 1945? A 
Yes, sir. 

Q And what were your particular duties in the month 
of January, 1945? A I was assigned to the scout car, 
the patrol car. 

107 Q Do you recognize this lady who sits here? A 
Yes, I do. 

Q Do you know her name? A Yes, Ido. 

Q What is her name? A Mrs. Jillson. 

Q Did you on January 25, 1945, in company with an¬ 
other officer, remove her from 1841 R Street, Northwest? 
A Yes, I did. 

Q You remember that occurrence, do you not? A Yes, 
Ido. 

Q What was the name of the officer who accompanied 
you that night? A Officer Linit G. Kragh. 

Q Had you ever seen Mrs. Jillson before that time? A 
No, sir. 

Q And what time of day or night did you go to premises 
1841 R Street? A About 9:45 p.m. 

Q It was after dark? A Yes, sir. 

Q And how did you happen to go there? A We re¬ 
ceived a radio call over the air giving the address and 
apartment, No. 1841 R Street, Apartment 33. 

Q That is you got a wireless message? A From 

108 the radio dispatcher. 

Q Directing Car No. 34 to go to that address? A 31 
Scout Car. 
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Q And pursuant to your orders you did go there? A 
That is right. 

Q What did you do? Who did you first see? A We 
saw a man in an Army uniform with the rank of a major. 

Q That is an apartment house, 1841, that I have been 
talking about; it is a small apartment house, is it not? A 
Yes. 

Q And you were directed to go to some specific apart¬ 
ment within the building? A Yes. 

Q Do you remember the number of the apartment? A 
Apartment 33. 

Q That is on the third floor? A The top floor, yes. 

Q And there is no elevator? A That’s right, a walk- 
up. 

Q And you went to the door of this apartment and 
knocked. Do you know who you were admitted by? A He 
identified himself as Major Jillson. 

Q Had you ever seen him before? A No. 

109 Q Did you go in the apartment, you and your 
partner? A Yes. 

Q And who all was inside? A Mrs. Jillson and an¬ 
other gentleman identified as Dr. Caprio. 

Q The gentleman seated over here? A Yes, sir. 

Q Had you ever seen him before? A No, sir. 

Q You had never seen any of these people before? A 
No, sir. 

Q What was going on when you went in? A Well, 
when I went in the apartment, if I remember correctly, 
Mrs. Jillson was sitting down on a davenport. And the 
doctor and the major — the major let me in and he was 
standing up and the doctor was standing up. 

Q Then what happened? A Well, the doctor spoke 
first, introduced himself and stated he was a licensed psy¬ 
chiatrist and introduced Major Jillson and Mrs. Jillson and 
said that he was called to make an examination and 
that Major Jillson would tell me certain things and that 
after he got through that he would tell me certain things. 
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Q Go on and tell what happened, in your own way. A 
So Major Jillson said that his wife had been acting 

110 very funny recently. That she had had a nervous 
breakdown before and that she had threatened to 

kill their 15 months old baby, which he had sent to New 
York City to his mother for fear; and that she had also 
threatened to kill him, Major Jillson, and that she went to 
bed the night before with a butcher knife and that he had 
called the doctor to examine his wife. 

Q Then what happened? A Then the doctor said that 
he had been called by the major to examine his wife and 
that it was his medical opinion that she was suffering from 
a nervous breakdown and was in need of hospitalization 
and was suffering from a mental condition which had a 
homicidal and suicidal complex, and that in his opinion she 
was in need of hospitalization and he claimed — he stated 
he would sign the papers and so forth and so on that would 
admit her to the hospital, and he also stated that he knew 
what the law was in regard to taking someone out of the 
house without a warrant; that you were supposed to have 
two doctors ’ certificates and two affidavits from disinter¬ 
ested persons, but in this particular case that you couldn’t 
tell what might happen and that he would not be respon¬ 
sible for anything which might happen. 

Q Is that all he said? A That’s about all, yes, sir. 

Q You have never talked to me before except 

111 “Are you Officer Bailey,” isn’t that correct? A 
At the hearing I believe you and I met before. 

Q Yes, down at the hearing I asked you some ques¬ 
tions, yes. 

You, as an officer, of course knew that you had no power 
to arrest without a warrant? 

MR. WELCH: I object to that. That is not the law at 
all, if the Court please. 

MR. BOARDMAN: I submit that it is. 

THE COURT: Well, it is immaterial so far as this de¬ 
fendant is concerned- 
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MR. BOARDMAN: I mean in connection with these 
statements he said himself that — 

THE COURT: It is immaterial as far as the issues in 
this case are concerned. Excluded. 

BY MR. BOARDMAN: 

Q Let’s go on and get the whole story. After the doc¬ 
tor told you that — are you certain he told you that it 
took affidavits of two doctors or two other persons to jus¬ 
tify arrest, but that in this particular case he wouldn’t be 
responsible unless you took her right now? 

MR. WELCH: That is not what he said. 

• • • • 

112 . BY MR. BOARDMAN: 

Q Officer, instead of my repeating the words and asking 
you and getting it partly wrong, will you state again 
clearly what it was the doctor told you concerning the war¬ 
rant, and so forth? A Well, the doctor said that in most 
cases it took the certificate of two doctors and affidavits of 
two disinterested persons to take someone out of the house, 
but in this particular case he would not be responsible for 
what might happen. 

Q And then what did you do? A Well, then Mrs. Jill- 
son was also present at this time while these remarks were 
being told to me. I asked Mrs. Jillson if she had threat¬ 
ened to kill the 15 months old baby and she refused to an¬ 
swer and didn’t say anything. 

Then I said, “You heard your husband state that you 
threatened to kill him and went to bed with a butcher 
knife,” and she didn’t make any remark or any answer to 
that 

113 Then I also asked her about taking her own life 
and she said, “You don’t have to worry about that 

and the rest of it is none of your business.” 

She also said that, “You are not a police officer,” and I 
was standing in complete uniform, and I looked down at 
myself and asked her why and she said, “You don’t have a 
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stick.” I told Mrs. Jillson, * 1 Some police officers don’t 
carry sticks.” 

Then she mentioned something about “Gaslight,” that 
she wasn’t going to be framed in the hospital. And I told 
her no one was trying to frame her; that the doctor said 
she was in need of hospitalization, and if she wasn’t that 
they would release her in a couple, and then she decided 
she would go, and then she decided she wouldn’t and it 
went back and forth about three or four times. 

Then she wanted to make a telephone call, she said, 
“And I will go with you,” and she walked over and dialed 
the telephone and apparently talked with somebody, and 
after she finished talking she wanted to go to the bath¬ 
room, but before she got to the bathroom Dr. Caprio said 
not to let her go in there because there might be something 
in there to do harm to herself, and we went in the bathroom 
and looked around and to the best of our knowledge there 
was no razor there or no iodine in the bathroom and she 
went in the bathroom then and came out and I thought she 
was going to go, and I have forgotten now, but there was 
something about her clothes or something, and she 
114 went in the front room and sat down and then she 
said she wouldn’t go and then we kept on talking to 
her and then she decided she would go, and as we walked 
to her she started fighting us and then we had to take her 
bodily and carry her down the steps. 

Q Did she ask you if you had a warrant for her arrest? 
A Yes. 

Q She did? A That is right. 

Q What did she say about the warrant? A She asked 
if we had a warrant and I told her no and she said, “lam 
not going to go. You don’t have a warrant and you can’t 
take me out of the house without a warrant.” 

And I said, “In some cases you don’t need a warrant to 
take a person out of the house.” 

Q You didn’t tell her what those cases were? A No; 
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in some cases you don’t need a warrant to take a person out 
of the house. And we carried her down the stairs. 

Q Would you tell in more detail what happened on 
the way downstairs ?' A Oh, yes, she was trying to scratch 
and trying to bite and kicking and I believe she kicked out 
two or three palings going down from the bannister. 

Officer Kragh was tring to hold her feet, didn’t want to 
hurt her, and I believe her foot got loose and she 

115 kicked out two or three palings. 

Coming down the second floor she laid still for 
awhile and stopped hollering and screaming — she was 
screaming, by the way — and I believe between the first 
floor and the second floor she became calm and walked out 
to the scout car, with us, and at that time she decided she 
would go along without any more scene or fighting, and we 
placed her in the rear of the scout car and took her to No. 
3 and booked her for observation and she was transferred 
to Gallinger Hospital in the patrol wagon. 

Q Where was Dr. Caprio while this was going on? 

MR. WELCH: While what was going on? 

MR. BOARDMAN: While you were taking her down¬ 
stairs. 

A He left the room, him and the major left the room 
about when she started fighting us. I believe — I don’t 
know but I believe — they went down the steps before we 
did; I don’t recall. 

Q Were they outside when she was put in the car? A 
Yes. 

Q Did Dr. Caprio go to the precinct in the same car 
with you? A That I don’t recall, Mr. Boardman. I do 
know they were at No. 3, Dr. Caprio and Major Jillson. 

Q You can’t remember how he got down there? A I 
believe I drove the car and I am not sure, I believe 

116 my partner was in back with her; I wouldn’t say. 

Q You don’t remember how Dr. Caprio got 
there? A No, I can’t recall that. 
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Q Then after she was booked at No. 3 she was taken to 
Gallinger? A As soon as she was booked, we make up a 
form, just roughly, and as a rule the patrol wagon trans¬ 
ports them, but I don’t know. 

Q You didn’t go to Gallinger with her? A No, she 
was transferred later on but I didn’t take her. 

• • • • 

Q Did you arrest her upon the basis of anything that 
you saw her do or heard her say? A What she was doing 
and the information I received and the fact she failed to 
answer questions properly, that’s what I arrested her on. 

• • • • 

117 BY MR. BOARDMAN: 

Q Let’s take that in its parts. What did you see 
her do that would cause you to arrest her? A Well, I 
went in the room and while the husband, Major Jillson, 
and the doctor was talking to me and telling me what they 
had found out, Mrs. Jillson’s hair was all disarranged and 
disheveled and she had the appearance — she was not 
drunk but she had the appearance of a person that had 
been drinking; very nervous, and sloppily dressed, and I 
don’t know what it was but it was either coffee or tea and 
she was continuously drinking that coffee or tea, and smok¬ 
ing cigarettes chain-like; and walking around and sitting 
down and getting up. 

• • • • 

118 BY MR. BOARDMAN: 

Q You signed this petition (handing document to 
the witness) ? A Yes, sir. 

Q You made this statement in here — this petition was 
on the 26th day of January, 1945; I guess that was on the 
next morning after you arrested her? A Yes, the fol¬ 
lowing morning. 

Q As soon as you could go to the Commission on Mental 
Health? A That is right. 

Q You made this statement: 
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“Kathryn S. Jillson had threatened to kill her 15 months 
old baby and also her husband.” 

Do you remember making that statement? A That 

119 is right. 

Q You didn’t hear her state that though, did 
you? A No, sir. 

• • • • 

Q You say she was in a highly nervous state? A Yes. 
Q That was so, wasn’t it? A Yes. 

Q “Had to be partly restrained by the police.” A 
Yes, sir. 

Q By that you meant after you arrested her you had to 
use force? A That is right. 

Q She didn’t do anything until you started to take her 
out, did she? A Not a thing. 

Q So that restraint was in the course of physic- 

120 ally removing her from the place? A That is true. 

Q And refusal to answer questions put to her by 
the police, that is correct, isn’t it? A That is right. 

Q In paragraph 3 you state: 

“Your petitioner is informed, and believes and therefore 
avers the respondent is insane and of unsound mind, in¬ 
capable of managing her own affairs; not a fit person to be 
at large and go unrestrained, and if permitted to remain 
at liberty the right of persons and property will be jeop¬ 
ardized and the public peace imperiled and the commission 
of crime rendered probable.” 

Who informed you as to that? 

A That was informed to me by Major Jillson. 

Q And who else? A And the doctor. 

Q Dr. Caprio? A Yes. 

• • • • 

MR. WELCH: May it be shown on the record, if the 
Court please, that counsel for the plaintiff, Mr. Boardman, 
was reading from the petition that was filed in this case on 
January 26,1945, which the witness has said he, as a 

121 police officer, signed? 
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Cross-Examination 
BY MR. WELCH: 

Q Now, Mr. Bailey, do I understand that after you en¬ 
tered the apartment Major Jillson made certain facts and 
certain complaints known to you in the presence of Mrs. 
Jillson? A That is right. 

Q And that you questioned Mrs. Jillson about those 
specific things? A That is right. 

Q When Dr. Caprio spoke to you about the matter did 
he make clear to you that he had been told certain things 
as you were told them, by Major Jillson? A That is 
right. 

• • • • 

Q Then did I understand you to say that the doctor 
told you that he would not be responsible for what 
122 happened to her or for what she did? A If she 
wasn’t taken to the hospital; that he would not be 
responsible for what she might do. 

Q If she was not taken to the hospital? A That is 
right. 

Q Did Dr. Caprio at any time that evening say any¬ 
thing more to you or to the other officer in the way of ad¬ 
vising you or telling you or trying to convince you or per¬ 
suade you to do anything in connection with Mrs. Jillson? 
A No. After he told us what his opinion was and what 
he would do, that is all he said. 

Q That is all he said? A That is right. 

Q From that point on how long would you say you were 
there and saw what Mrs. Jillson was doing and how she 
was acting and what her conduct was? A It must have 
been about 15 or 20 minutes. 

Q When you stated in this petition that you, the peti¬ 
tioner, believed that the respondent (that was Mrs. Jill¬ 
son) was a fit subject for commitment to a hospital for the 
treament of her mental condition, was that your honest 
opinion as a police officer at that time? A Well, based 
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on observation, from Mrs. Jillson, and the facts I had ob¬ 
tained from other sources, yes. 

Q Based upon a combination of those things? A 
123 Based upon everything that took place in the room. 

Q That is, what you were told by Major Jillson, 
the opinion of Dr. Caprio, and what you saw yourself? A 
That is correct. 

Q Who was it that first exhibited any force or violence 
in that apartment that night? A Like I said, when we 
walked toward Mrs. Jillson she got up and came toward us. 
We thought she was going to go and that’s when we started 
toward her and she started kicking and biting. 

Q Who did she kick at first? A Officer Kragh. 

Q And when she kicked at Officer Kragh what if any¬ 
thing did you do? A We both grabbed her; I grabbed 
her arms. 

Q Did you grab her at any time or put your hands on 
her at any time until she exhibited this violence herself? A 
Of course not. 

• • • • 

134 MR. BOARDMAN: May it please Your Honor, 
I now desire to call under the provision of Rule 

43(b) the defendant as a party to the action, Dr. Caprio. 
Thereupon — 

Dr. Frank Samuel Caprio, 

the defendant, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

BY MR. BOARDMAN: 

• • • • 

135 Q What is your occupation? A Psychiatrist. 
Q Are you engaged in the private practice of psychiatry 

in the District of Columbia? A Yes, sir. 

THE COURT: You are a doctor of medicine specializ¬ 
ing in psychiatry, isn’t that right? 
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THE WITNESS: Yes, sir, Your Honor. 

BY ME. BOARDMAN: 

Q Were you so engaged on January 25,1945! A Yes, 
sir. 

Q Were you on January 25, 1945, employed by one 
George Jacob Jillson? A Yes, sir. 

Q I show you that check, Doctor, and ask you to look 
at it. A Yes, sir. 

THE COURT: For the purpose of the record that pur¬ 
ports to be a check drawn on what bank, payable to whom, 
and drawn by whom? 

136 MR. WELCH: Check, Washington, D. C., Jan¬ 
uary 25, 1945, McLachlen Banking Corporation, pay 

to the order of Dr. Frank S. Caprio (in figures) $50; 
(in writing) $50. Signed George J. Jillson. 

BY MR. BOARDMAN: 

Q And that is your endorsement on the back? A Yes, 
sir. 

Q You cashed that check, sir? A Yes, sir. 

Q And did George J. Jillson give you that check on the 
date stated, January 25, 1945? A Yes, sir. 

MR. BOARDMAN: I offer this in evidence as Plain¬ 
tiff’s Exhibit 2, if Your Honor please. 

. (Check dated January 25, 1945, for $50, payable to Dr. 
Frank S. Caprio, signed George J. Jillson, marked and 
received in evidence as Plaintiff’s Exhibit No. 2.) 

BY MR. BOARDMAN: 

Q When is the first time you ever saw or spoke to 
George J. Jillson? A On January 25,1945, by telephone 
conversation. 

Q What time of day? A Approximately 5 p.m. 

Q And was that telephone call made to you at 

137 your office? A Yes, sir. 

Q And the voice on the other end said it was 
George Jillson, or Major Jillson, is that correct? A Ma¬ 
jor Jillson, yes, sir. 
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Q And that was the first time you had ever heard of 
him or spoken to him in your life? A Yes, sir. 

Q What did he tell you? A He asked me if Dr. 
Karpman, who is a psychiatrist at St Elizabeth’s Hospital, 
had contacted me by phone and had explained to me that he 
was going to call me about his wife, and I told him that a 
Dr. Karpman had called me. 

Q Then what did he say? A Then he asked me if I 
could make a house call at his apartment, and he gave me 
the address as, I believe, 1841 R Street, and said that he 
believed that his wife was mentally ill and wanted her 
examined by a psychiatrist. 

Q What else did he tell you in that telephone conversa¬ 
tion? A I asked him what made him feel that she was 
mentally ill and he told me over the phone that his wife had 
threatened him with a butcher knife, had threatened to kill 
the baby, and had threatened to kill herself. 

• • • • 

138 Q As a result of that conversation did you go to 
the Jillson home? A Yes, sir. 

Q And when did you arrive there? A Approximately 
7 pjn. or 7:30. 

Q And you went to 1841 R Street, Northwest, Wash¬ 
ington, D. C.? A That is correct. 

Q And you went to a third floor apartment, isn’t that 
correct? A Yes, sir. 

139 Q And who admited you to that apartment? A 
The major. 

Q Major Jillson? A Major Jillson. 

Q He invited you in, did he not? A Yes, sir. 

Q Just to get the record straight, so that there will be 
no question about the fact, Mrs. Jillson did not invite you 
there, did she? A No, sir. 

Q Mrs. Jillson never asked you to perform any profes¬ 
sional duties for her, did she? A No, sir. 

Q You were acting entirely at the instance of her hus¬ 
band? A Yes, sir. 
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Q After you had been admitted to the Jillson apartment 
what occurred? A He said, 4 ‘I am Major Jillson, would 
you come in?” 

I said, “I am Dr. Caprio.” 

He says, “Let me have your coat,” and took my coat 

He says, “This is my wife, Mrs. Jillson.” 

Q Where was she, Doctor, when you entered the apart¬ 
ment? Did you see her? A She was walking around 
smoking a cigarette. 

140 Q As you entered the door she was? A Yes, 
sir. 

Q Would you describe that apartment? Tell us how 
large it was. A The door opens into an average sized 
living room. The room to the right I assumed was a bed¬ 
room. There was a little kitchenette off between the room 
to my right and the living room. 

Q Where was Mrs. Jillson when you first saw her? A 
As I walked in the apartment she was walking back and 
forth. 

Q In the living room? A In the living room. 

Q Proceed now and tell what happened. A He asked 
me to be seated and I spoke to Mrs. Jillson. I said, “I am 
Dr. Caprio. Your husband is worried about your health 
and has asked me to come by here to examine you to de¬ 
termine whether or not you are mentally ill.” 

Q Had you ever seen Mrs. Jillson before that moment? 
A No, sir. 

Q Proceed. A I told her that I was a stranger to 
both of them and that I would like to hear both of their 
stories, and I would like to have them talk to me either 
alone or together as they wished, and that after I 

141 heard both of their stories I would decide what was 
best 

Q All right, proceed. Tell what you said and what each 
of them said. A Well, I hesitated and waited for one of 
them to talk, and Mrs. Jillson didn’t say anything, and the 
major didn’t say anything. 
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I then asked the major, I said, “Major, will yon tell me 
what yon told me over the phone abont the threats Mrs. 
Jillson made?” 

And the major told me that his wife had threatened to 
kill the baby with the butcher knife and had threatened to 
kill him and to kill herself. 

Q Let me interrupt at this point. At that time did he 
tell you when she had threatened to kill him? A No, sir. 

Q Did yon ask him when she had threatened to kill 
him? A No, sir. 

Q At that time did he tell yon when she had threatened 
to kill the child ? A Not at that time. 

Q At that time did yon ask him when she had threat¬ 
ened to kill the child? A At that time I did not ask him. 

Q At that time did he tell yon when she had 

142 threatened to kill herself? A No, sir. 

Q At that time did yon ask him when she had 
threatened to kill herself? A At that time, no, sir. 

Q All right, proceed from that point, please, Doctor. 
A Then just as he made these threats she got up from the 
divan — she had been sitting on the divan in front of me — 
and went into a rage, got very excited, denied the threat; 
said, “It’s a damned lie,” and she paced np and down the 
floor, and she pointed to him and said she thought he was 
crazy and that he needed to see a psychiatrist and she said 
his mother was crazy and she needed to see a psychiatrist, 
and I believe she went out and poured some black coffee 
and came back and sat down. 

• • • • 

BY MR. BOARDMAN: 

Q All right; proceed then, Doctor. A When she left* 
the divan to pour herself more black coffee — 

143 Q Wait a minute. Yon say “more”? A More 
black coffee. 

Q What makes you say “more”? A Because as far 
as I can remember she was — had a cup of black coffee 
with her — whether it was coffee or tea I don’t know, but 
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it was a black liquid with no cream in it, and I assumed it 
was coffee. 

Q When was that! A She was seated on a divan 
smoking cigarettes and I saw a cup on the arm of the chair 
where she was sitting. 

Q That was a cup that was there before you entered 
the apartment? A Before I entered the apartment. 

Q And it was that cup she picked up after the husband 
had make these accusations? She picked up that coffee 
and went in the kitchen and poured more coffee? A After 
the husband had made the accusation. 

Q She was very angry about those accusations, was she 
not? A Exceedingly so. 

Q And very emphatically denied them, didn’t she? A 
Yes, sir. 

Q Now, proceed. A When she left the living room to 
go to the kitchenette the major told me that he had occa¬ 
sion to come for the baby’s clothes and then told me 
144 that at that time, it was a few days before January 
25, 1945, when he took the baby and brought the 
baby to his mother’s, and he had come back for the baby’s 
clothes and she had a butcher knife on the arm of the chair 
and threatened that she would kill the baby and kill "herself. 

And he told me, while she was in the kitchenette, that he 
had to go to the police station to bring back a police officer 
to the apartment to take the baby’s clothes out of the 
apartment. 

Q That is he said that it was after he had taken the 
baby away that she had made the threat to kill the baby 
with a butcher knife? A He included also in this conver¬ 
sation that he took the baby away because he was afraid 
that she would harm the baby. 

Q Yes, but to get this clear, he told you that it was after 
he had taken the baby away and had come back to get the 
baby’s clothes that she had then made the threat to kill the 
child with a butcher knife ? A No, sir. 

Q Isn’t that what you said? A No. 


Q What did you say, Doctort A I said she threat¬ 
ened to kill the baby, and after her threat to kill the 
145 baby he was worried and took the baby as a precau¬ 
tion to his mother’s. Then when he came back for 
the baby’s clothes she repeated her threat to kill the baby 
and he found it necessary to go to the police station about 
two days before and have the police officers come to the 
apartment so he could take the baby’s clothes. He was 
afraid to stay there. He was afraid for his own life and 
told me that he had moved out. 

Q At that time did he state that she had threatened to 
kill him! A Yes, sir. 

Q When did he say that was? A He told me, he re¬ 
peated the fact when he was telling me that he had to bring 
the police officer to get the baby’s clothes, he also repeated 
that she had threatened his life and he didn’t find it safe to 
stay there. 

• • • • 

148 Q After you got to the apartment on the night of 
January 25 did he there tell you that she had threat¬ 
ened to kill herself? A He told me the time, he just 
stated recently when he came for the baby’s clothes. 

Q Jillson, on the night of January 25,1945, in the Jill- 
son apartment, told you something about her having 

149 threatened to kill herself? A Yes, sir. 

Q And did he at that time tell you when it was 
that she had threatened to kill herself? A No, sir. 

Q He didn’t say when it was? A No, sir. 

Q Did you ask him when it was that she had threat¬ 
ened to kill herself? A No, sir. 

Q At no time then did you inquire of him when it was 
that his wife had threatened to ldll herself? A No, sir. 

Q Whether it had been the same day or a year before? 
A I didn’t ask him. 

Q Did you ask her whether she had threatened to kill 
herself? A Yes, sir. 

Q What did she say? A She denied it. 
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Q Did. Major Jillson on the night of January 25,1945, 
tell you what it was that his wife had said or had done that 
constituted a threat on her part to kill herself? A No, sir. 

Q He didn’t tell you what she had said and didn ’t 

150 tell you anything she had done; is that right? A 
That is right. 

Q Did you ask him what she had said? No, sir. 

Q Did you ask him what she had done — A No, sir. 

Q — which was the basis of his statement that she 
threatened to kill herself? A No, sir. 

Q Will you proceed then with the occurrences in the 
apartment, taking up where you left off? You said she 
poured herself some more black coffee and was drinking 
it, or doing something. Will you proceed from there? A 
Then he elaborated and told me a little more the history 
of her behavior, and I don’t want to repeat what I said, 
that he had come to the police station to bring back the 
police officer to get the baby’s clothes and that she had 
made remarks from time to time about his mother; that she 
was having an affair with a man downstairs and that — 

Q Let’s get that straight. You don’t mean his mother 
was having an affair? A No, no. 

Q I know you don’t. Who was having an affair? A I 
am sorry, I was ambiguous. The major told me that he 
felt that his wife was having an affair with some man 
downstairs. That all in all, with these threats, and 

151 with the affair, he felt that the woman was mentally 
sick, and he said, “I want her examined by a psy¬ 
chiatrist to find out whether all this behavior is the result 
of her mental illness, and that is the reason I called you.” 

In the meantime she came back in the living room and 
sat on the davenport. 

Q Let me ask at this point: After Major Jillson had 
told you that he felt she was having an affair with a man 
downstairs did you ask Mrs. Jillson about that? A I la¬ 
ter asked her, yes, sir. 
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Q What did she say? A She denied it and said it 
wasn’t true. 

Q Proceed, please. A Then I asked Mrs. Jillson if 
she would like to talk to me alone and I asked the major to 
excuse himself from the living room, and he cooperated and 
left the living room. 

I asked her if there was anything she would like to tell 
me in private, in the absence of the major, that I would be 
glad to listen to her side of the story. 

She was very defiant, got up from the divan, started at 
me and didn’t say anything. 

Then she came back to the divan again and sat down and 
I asked her, in the absence of the major, if any of these 
threats were true, and I questioned her then about the af¬ 
fair with this man downstairs, if she cared to tell me 
152 about it, and she denied it and repeated that she 
thought that it was the major that was mentally 
sick, and not her, and that she had troubles with the ma¬ 
jor’s mother, and that the major’s mother was mentally 
ill, and not her, and walked away. And she mumbled as 
she walked away and I couldn’t make out what she was 
mumbling under her breath. 

Q Did she tell you, Doctor, that several days before the 
major had taken his child away and that she didn’t know 
where her child was? She didn’t tell you that? A No, 
sir. 

Q Will you proceed? A Then the major came back 
and there was a knock on the door and the major went to 
the door and a man walked in in naval uniform, and the 
major said, to the effect, in substance, you don’t belong 
here, why don’t you leave, and he said in substance — 
tried to get Mrs. Jillson’s attention as to what the trouble 
was, and I walked up to both of them and said to the naval 
officer, “Do you have any business here?” And he didn’t 
answer me. And I said, “I am a doctor and I am here to 
examine Mrs. Jillson.” 
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And in the meantime the major was interrupting and he 
was telling the naval officer to leave, and he said, “I won’t 
leave,” and I thought there was going to be a brawl be¬ 
tween them, and I said, “Why don’t you cooperate and 
leave, if you have no business here, and wait until I 

153 get through with my examination ?” 

And the major talked to him again and the naval 
officer left. 

Q Do you know that man’s name? A I learned it 
later. I didn’t know it at that time. 

Q Do you recall that his name was Commander George 
Cantzlaar? A Yes, sir. 

Q And he was in the uniform of a commander in the 
United States Navy, was he not, at the time he came to the 
door? A Yes, sir. 

Q And you say you asked him what business he had 
there? A Yes, sir. 

Q Did you gather from the conversation that occurred 
between Commander Cantzlaar and Major Jillson that 
Cantzlaar was an acquaintance or that he lived in the 
building? A I asked the major who the man was — I 
didn’t include this in my testimony — I asked the major 
who the man was and he said, “That is the man I told you 
about that was having an affair with my wife.” 

Q Did he tell you that that man lived on the floor be¬ 
low? A Previously he said he lived downstairs, 

154 but I don’t know whether he told me it was exactly 
the floor below or not 

Q It was your understanding that the man did live 
downstairs? A Yes, sir. 

Q Did you at any time ask Commander Cantzlaar for 
any information that he might have concerning Mrs. Jill¬ 
son and her husband? A No, sir, I didn’t find it neces¬ 
sary. 

Q You didn’t think it was necessary to ask him what 
light he could throw on these accusations that were being 
made, is that right? A In the excitement I thought there 
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was going to be a brawl and at that time I didn’t think it 
was necessary for me to interrogate Mr. Cantzlaar when it 
appeared that the major didn’t want Mr. Cantzlaar pres¬ 
ent. 

Q All right. Proceed; after Commander Cantzlaar left, 
what happened! A Mrs. Jillson came in and all that 
time she was smoking one cigarette after another, pacing 
the floor, pouring herself more of this black liquid — 
whether it was coffee or tea I don’t know — and I had come 
to the conclusion that she was mentally ill, and I mentioned 
in Mrs. Jillson’s presence that I felt from my observation 
and study of her behavior that she was mentally ill, 
155 and I said to Mrs. Jillson, “I believe that you should 
go to a hospital, that you are sick and you perhaps 
can’t appreciate it yourself, and would you go to a hospital 
willingly!” 

And she stared at me and got excited and walked away 
from me and came back to the divan, was very angry, and 
she said no. 

Then the police arrived, two police officers, and — 

Q Doctor, let me interrupt you, please. Did you call 
those police! A I may have called the police. 

Q Let’s don’t have “I may have.” Did you! A As 
far as I can recall I went into the other room and I believe 
I may have called the police. 

Q Dr. Caprio, you remember clearly what Mrs. Jillson 
said and did that night! A To the best of my recollec¬ 
tion. 

Q And you have a good memory! A Well, the case is 
three years ago. I think it is humanly impossible for me 
to remember every bit of conversation that took place 
when it was a routine house call, and I had my house calls. 
I didn’t expect to be interrogated in the future about it, 
and to me it was just one more house call. I can’t.recall 
word for word what Mrs. Jillson said to me that night. I 
can recall in substance what took place. 
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Q Then can yon recall in substance whether yon 

156 called the police that night? A In substance I feel 
that I may have called the police, and I would like to 

pot it provisionally that way, because if I was certain I 
wonld so testify. 

Q Is there anything nnsnsnal that makes it difficult for 
yon to remember whether yon called the police? A I 
think so, because on house calls I have had to watch a par¬ 
ticular patient to make sure that the patient didn’t jump 
out a window, while the layman called the police, and other 
times I have had to call the police. When a patient knows 
they are going to a mental hospital, and they are poten¬ 
tially suicidal, there is always that element that they may 
jump out of the window or lock themselves in the bathroom, 
and it was either my watching Mrs. Jillson because I had 
told her the probability of her going to a mental hospital, 
and she, I believe, stayed in the living room with the major 
and I went into the room, as far as I can recall, and I may 
have called the police. 

Q What did you tell the police? A I told the police 
that I was called to 1841 R Street to examine a patient and 
1 had come to the conclusion that she was mentally ill and 
in need of hospitalization, and that she wouldn’t go will¬ 
ingly, would they come to the house, to the apartment. 

Q All right. Then you had reached the point 

157 when there was a knock at the door and the police 
came? A Yes. 

Q Tell what happened. A The major went to the 
door and the major introduced himself to the police officers 
and introduced me to the police officers. 

I believe I spoke to Officer Bailey of the two, Officer 
Kragh and Officer Bailey. 

Q That was the officer who testified here yesterday? A 
Yes, sir. 

Q Will you state what you told him? A I said to the 
major, I says, “You explain to the officers what you told 
me over the phone.” 
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And the major proceeded to tell Officer Bailey that his 
wife had threatened to kill him, kill herself and kill the 
baby, and that he was worried about it and had called me 
as a psychiatrist to examine her. 

Officer Bailey asked me, he said, “Doctor, did you inter¬ 
view Mrs. Jillson?” .And I said, “Yes.” 

He said, “Do you think she is mentally ill?’’ 

And I said, “Yes, I do.” 

He said, “Do you think she needs to go to a hospital?” 

And I said, “Yes.” I said, “I don’t like to take the re¬ 
sponsibility of these threats that she made to her husband, 
if she doesn’t go to the hospital,” and that was the 

158 end of the conversation. 

Q Did you tell Officer Bailey that in your opin¬ 
ion Mrs. Jillson was homicidal and suicidal? A Yes, sir. 

Q Did you tell Officer Bailey that the usual procedure 
to bring about the arrest of a person suspected of being in¬ 
sane was to secure a warrant supported by two affidavits? 
A Yes, sir. 

Q And did you tell Officer Bailey that in this case you 
didn’t think that should be done because you wouldn’t be 
responsible for what happened if she wasn’t taken imme¬ 
diately? A That is right. 

Q So there is no question about that? A That is 
right. 

Q You intended for Officer Bailey to understand that 
unless he took this woman now, without a warrant, she 
might kill somebody or herself? A There was no men¬ 
tion of a warrant at all. 

Q Well, you knew that a warrant is issued on those 
affidavits, don’t you? A I was simply interested in ex¬ 
amining Mrs. Jillson. I didn’t ask him about the legal for¬ 
mality. I told Officer Bailey that I found that Mrs. Jillson 
was mentally ill, and I did not want to be responsi- 

159 ble, in view of the major telling me these threats, if 
she didn’t go to a hospital. 

Q Well, I will leave out about the warrant; you wanted 
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the officer to understand that you thought that if he didn’t 
take her now, immediately, that there was danger she 
might kill somebody or herself f A Yes, sir. 

• • • • 

Q Now, Dr. Caprio, tell us what were the things you 
saw and heard that caused you to reach the conclusion that 
Mrs. Jillson was insane and should be apprehended imme¬ 
diately. 

THE COURT: Well, now, Mr. Boardman, we have al¬ 
ready heard the things he has heard. I assume he has 
given us all the conversation, but perhaps there comes a 
time to have the witness tell us what there was in the na¬ 
ture of objective symptoms that he saw, a medical conclu¬ 
sion to give with what occurred. 

MR. BOARDMAN: Yes, I think that is a better way of 
putting what I have in mind. 

BY MR. BOARDMAN: 

Q State as clearly as you can all of the symptoms and 
essential matters that caused you to reach the conclusion 
that you did. A Yes, sir. They are listed as symptoms 
of this particular mental illness. One is distractabil- 

ity. 

160 THE COURT: Tell us what the particular men¬ 
tal illness was. What was the diagnosis you made? 

THE WITNESS: Manic depressive psychosis, Your 
Honor. 

THE COURT: Will you reduce that to the ordinary 
language of the ordinary person, if it can be done? • 

THE WITNESS: Yes, sir. Manic depressive psycho¬ 
sis is a form of mental illness. Manic means wild. De¬ 
pressive means depressed. These patients are emotionally 
unstable. They have different types of illness, and it is 
the form of insanity that is closest to normal behavior, cer¬ 
tain shades of it, and it is at times difficult to differentiate 
between insanity and normal, but it is definitely a form of 
insanity characterized by the symptoms I was going to 
enumerate. 
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It is a term used by psychiatrists for a form of mental 
illness, that is a form of insanity. 

• • • • 

Q Proceed, Doctor. A The symptoms of this mental 
illness, one, is distractability. These individuals hearing a 
noise, and while they are talking to somebody, will go over 
to one comer of the room, go to another corner of the room 
and engage in meaningless activities, like opening a draw¬ 
er, closing a drawer, smoking a cigarette, pouring some 
coffee, pacing the floor, and instead of sitting down and 
talking to the person that is talking to them. 

161 Then inability to hold their attention: In talking 
to them they look around and walk away from you, 
walk back. 

Then increased restlessness and excitability: There is 
a technical term for it; it is called increased psychomotor 
activity, which means the same thing. It means that the 
individual is very excited and restless, paces the floor, and 
engages in these meaningless activities. 

Then emotional instability: One moment she is very ex¬ 
cited and nervous and another moment she is very de¬ 
pressed. One moment she will shout out and another mo¬ 
ment she won’t talk to you and will stare at you. 

So the distractability, the inability to hold her attention, 
the meaningless activity, her general conduct and behavior, 
the shouting, the denials, the persecution complex; the fear 
that her husband, the major, had engaged me to put her 
in a hospital — 

• • • • 

164 And I came to an opinion, plus the history of the 
facts that I got from the major, plus my own observation, I 
came to the conclusion that the woman was mentally sick 
and needed to go to a hospital. 

• • • • 
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Q Did you suggest to the police, when they wouldn’t let 
her phone, did you make any suggestion to them, 
169 . Doctor, that she should be allowed to call her 
friends and tell them what was being done? A No, 
sir, they just asked me if she was mentally ill and I said 
yes, I thought she was mentally ill. 

Q All right, proceed. They got her to the door — A 
They got her to the door and just as they were walking 
toward the door with her I went downstairs with the major 
to get into my car, and as I was walking downstairs I heard 
a lot of noise and she shouted and screamed, and as I 
looked back she was kicking the rungs of the stairway with 
her feet. That’s about the last that I remember of seeing 
Mrs. Jillson at that time at the house. 

I got in my car and the police said they would have to 
make a stop at the precinct, and I followed the police car to 
the precinct. 

Q Did you go on to the hospital? A I think I went 
to the hospital from the precinct. 

Q Did you do anything at the hospital that night? A 
No, sir. I had given the Officer Bailey on my prescription 
blank a statement that “This is to certify that I have ex¬ 
amined Mrs. Kathryn Jillson and I believe that she is men¬ 
tally ill and in need of hospitalization,” and I signed my 
name and I told Officer Bailey to submit this at the hospital. 

• • • • 

171 MR. BOARDMAN: May it please Your Honor, 
I offer in evidence Title 21 of the District of Colum¬ 
bia Code, Sections 311, 326 and 327, and ask that I be per¬ 
mitted to read them to the jury as defining the law of this 
jurisdiction and this case, concerning the arrest of the 
plaintiff. 

THE COURT: What is the relevancy? 

MR. BOARDMAN: The relevancy is that Section 311 
of the Code describes the manner in which — 

THE COURT: I understand, but what is its relevancy 
in this case? 


60 


MR. BOARDMAN: To show that there was a false im¬ 
prisonment and an illegal arrest; that the arrest was made 
contrary to law, without the precautions and safeguards of 
the law being observed. 

The relevancy is that the plaintiff had a right to be pro¬ 
tected by the law and the safeguards set up in the law for 
the apprehension of persons suspected of being in- 

172 sane, and that the defendant in this case knew, or in 
his profession was grossly incompetent and negli¬ 
gent if he didn’t know the provisions of these sections, and 
that it goes to his good faith and to the illegal manner in 
which he acted. 

MR. WELCH: I object to that on several grounds. 

THE COURT: What is that, Mr. Welch ? 

MR. WELCH: I object to that on several grounds. Sec¬ 
tion 311 is the generalization of the basic act and sets forth 
in general terms the duties, responsibilities and powers of 
various persons in connection with the court and the mu¬ 
nicipal government and municipal hospital in the handling 
of insane persons. 

There is nothing in here that of and in itself would com¬ 
pel the defendant in this case to have acted any differently 
than what he did under the circumstances on the night of ' 
January 25 at the time he is charged with acting negli¬ 
gently and illegally. 

MR. BOARDMAN: The first part of that section pre¬ 
scribes the procedure for an attachment and the other two 
sections give the only exceptions to it. 

MR. WELCH: There is nothing in Section 311 that 
pretends to control or guide the actions under the circum¬ 
stances which, as the evidence in this case so far shows — 

THE COURT: I will exclude it. On your theory a man 
might go to a house and find a person in a very dan- 

173 gerous situation with respect to both herself and 
immediate occupants of the premises with them, and 

by the time you go and get a warrant — the statute doesn’t 
provide for a warrant in any instance — the major and su- 
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perintendent of police is supposed to be notified and then 
the matter is up to him, as I understand it. 

MB. BOABDMAN: No, Section 327 tells you just how 
the major acts. I suggest that the Court read that section. 

THE COURT: I have read that section and I will read 
it again: 

• • • • 

MR. BOARDMAN: None of that was done here. The 
major or superintendent did not order it. 

THE COURT: I understand that. What I am 
174 trying to say is that as a practical matter, under a 
situation where you are confronted with a set of 
facts — 

MR. BOARDMAN: That would be up to the Congress. 

THE COURT: Apart from that, it is immaterial to the 
issue here. He is not being tried for false arrest; he is be¬ 
ing tried for going down there and making a diagnosis. 

MR. BOARDMAN: Our case does charge false arrest. 
He induced this police officer to take her. That’s what he 
intended they should do. 

THE COURT: I disagree with you and I will exclude 
it. 

MR. BOARDMAN: You say that if you abide by the 
statute there would be occasions where something hap¬ 
pened before you can do it? 

THE COURT: I say that parenthetically, but now I am 
addressing myself to the relevancy of the statutes in this 
case. I say they are relevant but it is excluded. 

MR. BOARDMAN: Then we rest our case. 

THE COURT: I am going to call the doctor myself be¬ 
cause I think there is a question that should be asked. 

MR. WELCH: Do you wish to do that now? 

THE COURT: I am going to do it now. 

MR. WELCH: All right. 

THE COURT: And when I get through — 

MR. WELCH: Then we will see what happens. 



62 


THE COURT: That is right. 

175 MR. WELCH: I didn’t plan to call any witness 
because of our discussion yesterday, but I think 

there are some questions that should be asked and I will be 
glad to have the Court call him and ask him. 

• • • • 

THE COURT: Take the stand, please, Doctor. 
Thereupon— 

Dr. Frank S. Caprio, 

having been previously sworn, resumed the stand and tes¬ 
tified further as follows: 

THE COURT: Doctor, you testified that the diagnosis 
you made of the plaintiff in this case on the evening of 
January 25, 1945, was that she was suffering from a psy¬ 
chosis of the manic depressive type. 

What you mean by the term “psychosis” is mental dis¬ 
ability of a general character? 

THE WITNESS: Yes, sir. 

THE COURT: You use the term “psychosis.” You 
mean mental disability of some character? 

THE WITNESS: Yes, sir. 

THE COURT: And when you use the term “manic 
depressive psychosis” you refer to a specific type of men¬ 
tal illness? 

THE WITNESS: Yes, sir. 

176 THE COURT: What is the period of onset with 
respect to manic depressive psychosis? 

THE WITNESS: It may come on very acute. It may 
come on with 24 to 48 hours in the form of an episode, like 
a volcanic eruption. 

MR. WELCH: Will you keep your voice up, please? 
THE WITNESS: I say this type of illness can come on 
suddenly, in a matter of hours. 

THE COURT: When you say “come on suddenly in a 
matter of hours,” you mean come suddenly on a perfectly 
normal person? 
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THE WITNESS: That can explode into a psychotic 
episode, yes, sir. 

THE COURT: With reference to a perfectly normal 
person! 

THE WITNESS: If they develop this type— 

THE COURT: Or would say it would come on sud¬ 
denly with reference to a person who appears to be per¬ 
fectly normal but might be subject to outside pressure, 
such as environment? 

THE WITNESS: I think it applies to the latter. I 
think it would come on suddenly in a person who was 
mentally ill but the symptoms up to that point were un¬ 
recognized, and then comes this so-called explosion. 

THE COURT: With reference to a woman who is 
having difficulty with her husband, who had been 
177 accused and presumably of infidelity by him, and 
who was pregnant with another child subsequently 
bom, and whose environment from that point of view is 
unsatisfactory, would you say that mental disability of 
the type that you have denominated as manic depressive 
psychosis could come suddenly on a person of that char¬ 
acter? . 

THE WITNESS: Yes, Your Honor. 

THE COURT: So your testimony is that the onset 
may be sudden. How about the duration ? 

THE WITNESS: The duration may last one day and 
may last two days, three days, and they may recover or 
it may last a longer time, an indefinite period. 

THE COURT: But do I understand you correctly to 
say then you desire the Court and jury to draw the con¬ 
clusion that manic depressive psychosis could well mean 
a temporary mental disability, a temporary form of men¬ 
tal illness, it could be permanent, its onset is sudden and 
its duration may either be lengthy or short? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And that a person suffering from this 
type of mental disability could envision all of the other 
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characteristics of a normal person: Perfectly oriented; 
know the locality, and the time and place and matters of 
that kind! 

THE WITNESS: Yes, Your Honor. 

THE COURT: I have no further questions. 

• • • • 

205 MR. WELCH: If the Court please, the defendant 
wishes to move for a directed verdict based upon 
the evidence presented by the plaintiff on all of the theo¬ 
ries of action expressed in the complaint. 

• • • • 

244 THE COURT: Gentlemen, I have decided to 
grant the motion made by the defense for a directed 

verdict. I do however intend to spread my remarks on 
the record and indicate to the jury the reason why I am 
taking the step that I have. 

• • • • 

245 Now, what is the evidence in this case? There is 
not even the slightest piece of evidence, as the plain¬ 
tiff has charged, indicating anything in the nature of 
concert or agreement between this defendant and the 
husband of this plaintiff, by virtue of which there was any 
acquiescence upon the part of the defendant to carry out 
what might have been—I say what might have been—a pre¬ 
conceived plan on the part of the husband to embarrass 
and injure his wife. 

The defendant knew neither the plaintiff nor the hus¬ 
band. He went to their house originally at the instance of 
a professional colleague, and as a result of what he was 
told, and as a result of what he observed there—and that 
is important—he expressed a medical opinion by 

246 way of diagnosis to the effect that the plaintiff at 
that time, on that night, was suffering from a form 

of mental illness called by experts in that field, of which 
the defendant is one, manic depressive psychosis. 
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Now, this was the testimony of the defendant, called by 
the plaintiff as a witness, to sustain her theory of her 
case, and from the same witness, the defendant, there was 
elicited testimony to the effect that manic depressive 
psychosis is a particularly violent form of mental ill¬ 
ness which can be as sudden in its onset as it may be 
brief in its duration, and that it can affect suddenly indi¬ 
viduals who up to that time have indicated no deviations 
from normal conduct. 

Now, having made that diagnosis the defendant indi¬ 
cated that he would not be responsible for the possibilities 
which might ensue, and which all of us can envision assum¬ 
ing he was right, and in the absence of evidence to the 
contrary we must make that assumption. So not desiring 
to accept the responsibility for what might possibly ensue 
he notified the authorities. 

There is absolutely no evidence in the case to refute or 
contradict that diagnosis or to lead one to' the conclusion 
that it was made in- any other fashion than in perfect 
good faith, as a result of taking into consideration objective 
symptoms then made manifest, and the application of a 
skill and training commensurate with that of other 
247 practitioners in the same field of medicine in this 
community. 

I have said, and I will now repeat with emphasis, there 
is not a scintilla of evidence indicating anything by way of 
agreement, connivance or concert upon the part of the 
defendant with the husband, who at the time of the events 
here in question was a perfect stranger to both. 

As far as the record goes, that diagnosis made on the 
25th day of January, 1945, still stands, namely, that the 
plaintiff at that time, on that night, was laboring under 
a psychotic disability. The diagnosis having been made 
in good faith, and there was no evidence to indicate it was 
made otherwise, what should the defendant do? Make 
his diagnosis and leave the premises, or notify the authori¬ 
ties? 
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If he left, and his diagnosis was a true one, and we 
must assume it was, and as I have said a homicide or a 
suicide or both ensued, what would be his position then! 
He notified the authorities. 

The police arived. You have heard the officer testify 
from what the husband told him, and from what the de¬ 
fendant told him and from his own interrogation and 
observation of the plaintiff he told her that she ought to 
acquiesce in the suggestion of hospitalization. This she 
refused to do. Perhaps she was perfectly, normal; yet, 
again, the evidence to the effect that she was not is un¬ 
contradicted. She refused to go, and the officers 
acted. 

249 Parenthetically let me say here that the plaintiff 
was under no obligation to put the defendant on 
the stand, but she did so under a rule of court which 
provides that a person may call a defendant and interro¬ 
gate him, not only interrogate him generally but inter¬ 
rogate him by leading questions and by cross-examination 
and impeach him if that can be done. 

As a matter of law, conduct of police officers of a char¬ 
acter indicating a use of force above that demanded in 
the circumstances cannot be charged to this defendant, if 
there was such. They were not his agents. He did what 
he thought he should do under the circumstances, once 
his diagnosis was made. He notified the authorities. His 
responsibility ceased there, and there is no evidence and 
no proof that he requested, counselled or abetted anything 
that followed. 

Now, there has been some talk in this case about a war¬ 
rant. I say talk, because evidence with respect to that, 
the proffer of the laws of the District of Columbia with 
respect to the detention of persons who are mentally ill, 
were proffered by Mr. Boardman and excluded by the 
Court as immaterial. Here, again, if the Court is in 
error my error will be corrected in the appellate tribunal, 
but I do think, however, as jurymen forming an arm of 
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the court in the administration of justice that something 
should be said generally with respect to what those laws 
are. A person who is mentally ill is not a criminal. 

250 That must be definitely understood. One provision 
of the statute is that: 

“Any person with whom an alleged insane person may 
reside, or at whose house he may be, or the father or 
mother, husband or wife, brother or sister, or the child 
of lawful age of any such person, or the nearest relative 
or friend available, or the committee of such person, or 
an officer of any charitable institution, home, or hospital 
in which such person may be, or any duly accredited 
officer or agent of the Board of Public Welfare, or any 
officer authorized to make arrests in the District of Co¬ 
lumbia who had arrested any alleged insane person under 
the provisions (of a section of the statute we are not 
concerned with) may apply for,” 
and then we have this word of ancient lineage, 

‘ ‘ a writ de lunatico inquirendo ’ ’ 
which simply means may apply for a writ inquiring into 
the mental stability of the person in question. 

And there is another provision of the statute which pro¬ 
vides for the arrest of a person giving manifest evidence 
of a lack of mental stability, without a warrant, appear¬ 
ing in a public place. 

Then there is also provision made with respect to the 
arrest of a person without a warrant in other places, in 
the home for example, and which provides for the 

251 certificate of two or more interested persons. 

You know the statute uses the word “insane.” 
That is a very unfortunate word but it has been the law 
in this jurisdiction for over 50 years with the exception 
of 1938 when the Mental Health Commission was created. 
In this court we no longer use the term “insane” or 
“lunacy.” Even the docket of the court has been changed. 
It is now called a mental health docket where inquiry is 
made into the mental health of the individual. 
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I say to you the use of the term ‘ 4 insane’ 7 or the use 
of the term “lunacy 77 is unfortunate but it is in somewhat 
the same category as the use of the term “consumption 77 
50 years ago when it was whispered and a person suffer¬ 
ing from tuberculosis was regarded as laboring under a 
stigma of some kind; their families kept it to them¬ 
selves. Fortunately that today is changed, and fortunately 
also today the indiscriminate use of the term “insane 77 , 
as heretofore used, is gone. 

Psychiatry is not an exact science any more than medi¬ 
cine is, of which it is a branch. Neither is it the be-all 
and end-all that some of its practitioners and some of the 
public would think it is and would like all of us to believe, 
namely, that it is the universal solvent of all the perversi¬ 
ties of mankind, but we do know this today, that mental 
illness is an illness of a person which is as certain as 
pneumonia, or heart disease, or rickets in children, 
252 or typhoid or any other organic disease. In other 
words there is being rediscovered what a lot of 
people have hitherto thought could be forgotten, namely, 
that man is made up of body and soul—an old fashioned 
word—that there is an intimate union between the two 
and what affects the one affects the other. 

Certainly a person mentally ill stands upon an entirely 
different plane, as I have indicated, than a criminal, yet 
most assuredly for his own good, as well as the protection 
of the community he may be restrained. It is not a case 
where such person is adjudged at fault or in default and 
for which there is a forfeiture of liberty or property, but 
only a method by which the public discharges its duty to 
an ill citizen. 

Mental illness, as we know from our own experience and 
we come to know from the experience of others, can be 
productive of great injury and as a consequence restraints 
are permitted, providing of course there is compliance with 
the statutes in that respect made and provided. What 
those statutes are I have outlined to you, and as I indi- 
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cated to you in the beginning it is the view of the Court 
they are not material in this case. 

Naturally, of course, speaking for myself, I have the 
most profound sympathy for this plaintiff. Whatever the 
merits of the controversy between her husband and herself, 
they have been resolved in her favor by the Court, 

253 which presumably lends color and substance to the 
belief that she may have very well been the victim 

of a cunningly and diabolically contrived scheme on the 
part of her husband to injure her, to embarrass her, to 
impair her health and to becloud her reason, but cer¬ 
tainly it cannot be said on the face of this record that 
this defendant was either part and parcel of it or hand 
in glove with it. 

He was called in his professional capacity to make a 
diagnosis. He was a stranger to both of them. He made 
that diagnosis. He may have been as wrong in his judg¬ 
ment as it is possible for a human being to be, but the 
record fails to show it. The mistakes that are made by in¬ 
dividuals in all walks of life can be productive of great 
wrong, but if one hopes to recover damages because of 
the result of such mistake, or as the law puts it, negli¬ 
gence on the part of another, there must be evidence 
adduced to sustain that view. None such has been adduced 
here nor can any be inferred on the state of the record. 

I have indicated, and I now categorically say that a 
physician or surgeon is not held to an absolute standard 
of perfection. Humanity does not admit of perfection, 
although a lot of people think that they are perfect. And 
the law is that the degree of skill and learning a physician 
or surgeon is required to possess is that ordinarily pos¬ 
sessed and exercised by members of his profession 

254 in the same line of practice in the same locality. 

Was there any deviation from that standard in 
this case? If there was we are completely in the dark 
with respect to it, for the plaintiff’s evidence singularly 
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fails to disclose it, and its absence cannot lead to either 
conjecture or to speculation or to both. 

Your verdict, therefore, must be for the defendant, and 
yon are so instructed. Take the verdict. 
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No. 10,149 


Kathryn S. Jillson, Appellant, 
v. 

Dr. Frank S. Caprio, Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal has been taken under authority of Section 
17-101 of the District of Columbia Code from a final 
judgment of the District Court for the District of Columbia 
entered upon a verdict directed by the court in favor 
of the defendant in an action for damages for false im¬ 
prisonment, assault and battery, and libel. 

STATEMENT OF THE CASE 

Appellant, Kathryn S. Jillson, had matrimonial diffi¬ 
culties with her husband, Major Jillson, and on January 
23, 1945, Major Jillson took the small son of the parties 
away from their home in an apartment in the District of 
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Columbia to some place unknown to Mrs. Jillson, who 
thereafter demanded that the child be returned (App. 8-9). 

On January 25, 1945 Major Jillson employed the ap¬ 
pellee, Dr. Caprio, who was a doctor of medicine specializ¬ 
ing in the private practice of psychiatry, and paid him 
the sum of $50.00 (App. 44-45). Pursuant to his employ¬ 
ment, Dr. Caprio went to the Jillson home on the night of 
January 25, 1945, was admitted to the apartment by Major 
Jillson, and was introduced to Mrs. Jillson, whom he had 
never seen before, as the physician of Major Jillson (App. 
9-10). Major Jillson told Dr. Caprio that Mrs. Jillson 
had threatened to kill their fifteen months old son and 
had threatened to kill him, which accusations Mrs. Jillson * 
denied (App. 11-12). Dr. Caprio told Mrs. Jillson that 
she should go to Gallinger Hospital for mental observa¬ 
tion, but she refused to go (App. 12-13). 

Dr. Caprio by telephone requested that police officers 
be sent to the Jillson home (App. 12; 54-55) and as a result 
thereof two police officers came to the apartment where 
they were admitted by Major Jillson (App. 35-36). 

Dr. Caprio informed the police officers that in his opinion 
Mrs. Jillson was suffering from a mental condition which 
had a homicidal and suicidal complex and that she was in 
need of hospitalization. He further said that he knew 
what the law was in regard to taking someone out of the 
house without a warrant, that there were supposed to be 
two doctors’ certificates and two affidavits from disinter¬ 
ested persons but that in this particular case it could not 
be told what might happen and that he would not be re¬ 
sponsible for anything which might happen if she wasn’t 
taken immediately (App. 37; 56-57). 

The police had no-warrant for the arrest of Mrs. Jillson 
(App. 13; 39). Mrs. Jillson refused to go to the hospital 
and she claimed her legal right not to be arrested and 
removed from her home without a warrant (App. 13; 39). 
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The police officers with great physical force, and over 
her resistance, removed Mrs. Jillson from her home, 
dragged her downstairs, rendered her temporarily uncon¬ 
scious, took her to a police precinct station, and from 
there took her to Gallinger Hospital. (App. 14-16; 40-41; 
59). 

Dr. Caprio was personally present at the time the police 
officers dragged Mrs. Jillson from her home; he gave di¬ 
rections to the police officers, he rode in the same auto¬ 
mobile in which Mrs. Jillson was taken by the police to 
the precinct station, and he personally went to Gallinger 
Hospital that night (App. 14-17; 40; 59). 

Dr. Caprio gave one of the police officers a written state¬ 
ment: “This is to certify that I have examined Mrs. 
Kathryn Jillson and I believe that she is mentally ill and 
in need of hospitalization’* (App. 59). 

At the time Mrs. Jillson was arrested and dragged from 
her home she was pregnant with a child which was later 
bom (App. 17). She suffered painful physical injuries 
and mental humiliation on being incarcerated in the hos¬ 
pital in a ward for the insane (App. 18). 

On the day after Mrs. Jillson was arrested one of the 
police officers went to the Commission on Mental Health 
and there signed a petition based upon information given 
to him by Major Jillson and Dr. Caprio in which he 
stated: “Your petitioner is informed, and believes and 
therefore avers the respondent is insane and of unsound 
mind, incapable of managing her own affairs; not a fit per¬ 
son to be at large and go unrestrained, and if permitted to 
remain at liberty the right of persons and property will 
be jeopardized and the public peace imperiled and the com¬ 
mission of crime rendered probable”. (App. 42). 

Following a hearing on said petition before the Com¬ 
mission on Mental Health, Mrs. Jillson was released from 
the hospital (App. 17) pursuant to an order of the Dis- 


4 


trict Court of the United States for the District of Co¬ 
lumbia on February 5, 1945, declaring her to be a person 
of sound mind (App. 28). 

Thereafter Mrs. Jillson commenced an action against 
Dr. Caprio for damages, for false arrest, assault and bat¬ 
tery, and libel (App. 2-4). 

At the trial before a judge and jury Mrs. Jillson estab¬ 
lished by evidence all of the facts hereinbefore related. In 
addition thereto she testified that at the time of her arrest 
she was of sound mind. (App. 18). An intelligent lay wit¬ 
ness who had known Mrs. Jillson intimately for a number 
of years testified that she saw her at the hospital on the 
day after her arrest and that she certainly was of sound 
mind (App. 29-32); and another lay witness gave testi¬ 
mony tending to show that Mrs. Jillson was of sound mind 
at the time in question (App. 33-34). 

After Mrs. Jillson had rested her case the Court granted 
a motion for a directed verdict in favor of Dr. Caprio on 
the ground that Mrs. Jillson had failed to establish facts 
sufficient to sustain any of the causes of action asserted 
in her complaint (App. 64-70), and judgment was entered 
accordingly (App. 6-7). 

STATUTES INVOLVED 

The following sections (in material part) of the Code 
of Laws for the District of Columbia, 1940 Edition, are 
involved: 

21-311. Issuance of attachment. 

Upon the filing with the court of a verified petition 
as provided in section 21-310, accompanied by the 
affidavits of two or more responsible residents of the 
District of Columbia setting forth that they believe 
the person therein named to be insane or of un¬ 
sound mind, the length of time they have known such 
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person, that they believe such person to be incapable 
of managing his own affairs, and that such person 
is not fit to be at large or go unrestrained, and that if 
such person be permitted to remain at liberty the 
rights of persons and property will be jeopardized or 
the preservation of public peace imperiled or the com¬ 
mission of crime rendered probable, and that such\ 
person is a fit subject for treatment by reason of his \ 
or her mental condition, the court, or any judge 
thereof in vacation, may in its or his discretion, issue 
an attachment for the immediate apprehension and 
detention for preliminary examination, of such per¬ 
son in Gallinger Municipal Hospital and, unless found 
by the staff of Gallinger Municipal Hospital to be of 
sound mind, in Saint Elizabeths Hospital fqr a period 
not exceeding thirty days. ... 

21-326. Apprehension and detention by police, with¬ 
out warrant, of insane persons found in public places . 

Any member of the Metropolitan police of the Dis¬ 
trict of Columbia or any other officer in said District 
authorized to make arrests is authorized and empow- j 
ered to apprehend and detain, without warrant, any . 
insane person or person of unsound mind found on/ 
any street, avenue, alley, or other public highway, or 
found in any public building or other public place 
within the District of Columbia; . . . 

21- 327 . Arrest at other than public plates. 

Th6 major and superintendent of said Metropolitan 

S olice is authorized to order the apprehension and 
etention, without warrant, of any indigent person 
alleged to be insane or of unsound mind or any alleged 
insane person of homicidal or otherwise dangerous 
tendencies found elsewhere in the District of Co¬ 
lumbia than in the places mentioned in section 21-326 
whenever two or more responsible residents of the 
District of Columbia shall make -and file affidavits with 
said major and superintendent of the Metropolitan 
police setting forth that they believe the person therein 
named to be insane or of unsound mind, the length of 
time they have known such person, that they believe i 
such person to be incapable of managing his or her 
own affairs, and that such person is not fit to be at/ 
large or to go unrestrained, and if such person is per/ 




4 .. 




6 


mitted to remain at liberty in the District of Columbia 
the rights of persons and of property will be jeopard¬ 
ized or the preservation of public peace imperiled and 
the commission of crime rendered probable, and that 
such person is a fit subject for treatment on account 
of his or her mental condition: Provided, however, 
That before the major and superintendent of the said 
Metropolitan police shall order the apprehension and 
detention of any person upon the affidavits of the 
aforesaid residents or in case of arrest as provided 
in section 21-326, he shall, in addition thereto, require 
the certificate of at least two physicians who shall 
certify that they have examined the person alleged to 
be insane or of unsound mind, and that such person 
should not be allowed to remain at liberty and go 
unrestrained, and that such person is a fit subject for 
treatment on account of his or her mental condition. 

STATEMENT OF POINTS 

The lower court erred in holding that plaintiff had 
failed to establish a cause of action against defendant 
for false imprisonment, and in directing the jury to ren¬ 
der a verdict in favor of defendant. 

SUMMARY OF ARGUMENT 

In this court the action may be treated as one charging 
false imprisonment, the other theories of action being with¬ 
drawn. 

(a). The arrest of Kathryn S. JUlson, in her home, 
without warrant, by members of the Metropolitan police 
of the District of Columbia and her subsequent detention 
in GaUinger Hocpital was illegal and constituted a false 
imprisonment . In the District of Columbia the manner in 
which persons suspected of being insane may be appre¬ 
hended and detained is regulated entirely by statutes which 
permit the arrest of such persons, unless found in some 
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public place, only upon judicial warrant or upon the order 
of the major and superintendent of police based upon the 
affidavits of not less than two responsible residents and 
the certificates of not less than two physicians, none of 
which requirements was met in this case. The imprison¬ 
ment in this case urns false and gave the victim an action 
for damages irrespective of her mental condition or the 
motives of those who perpetrated the false imprisonment, 
such matters being material only with respect to the miti¬ 
gation or aggravation of damages. 

(b) . Dr. Frank S. Caprio, having requested, counseled, 
advised, and encouraged the police officers to arrest Kath¬ 
ryn 8. JUlson illegally, is liable for false imprisonment in 
the same manner as if he had made the arrest himself . 

The propositions contained in (a) and (b) above are 
completely determinative of the issues presented by this 
appeal, bnt to meet anticipated contentions further argu¬ 
ment is advanced: 

(c) . In the District of Columbia the arrest of a person 
in his home on the charge of insanity, without judicial 
warrant or order of the superinendent of police as pre¬ 
scribed by statute, is not authorized on the basis of prob¬ 
able cause. 

(d) . Even where the authority to arrest, without war¬ 
rant, for probable cause exists the burden is on the person 
making the arrest or participating in it to establish the ex¬ 
istence of probable cause. 

(e) . There was no probable cause for the arrest of 
Kathryn S. JUlson. She was of sound mind, and the in¬ 
correct diagnosis of insanity was the result of negligence, 
recklessness, or something worse. 

({). This is not an action for damages for malpractice, 
although the trial judge persisted in treating it as such 
and held that plaintiff had failed to prove that the profes¬ 
sional diagnosis of insanity made by defendant was wrong 


8 


or negligently made. Even in this the judge was in error, 
as shown by the record; but this is not an action for mal¬ 
practice — it is an action for FALSE IMPRISONMENT. 
The matter of defendant’s care or negligence or his good 
or bad faith have bearing only bn the mitigation or aggra¬ 
vation of damages resulting from his participation in an 
illegal arrest and false imprisonment. 

ARGUMENT 

• 

The complaint demands judgment for damages for as¬ 
sault and battery, false imprisonment, and libel. It also 
charges that defendant acted in conspiracy with the hus¬ 
band of the plaintiff to perpetrate upon her the wrongs 
charged (App. 2-4). 

Since the basic wrong was an illegal arrest and false 
imprisonment which entitles plaintiff to recover for bodily 
injuries or physical suffering which are the result of the 
unlawful imprisonment (25 Corpus Juris 557), the demand 
for damages for assault and battery as a separate cause 
of action is superfluous and is withdrawn. 

The demand for damages for libel as a separate cause 
of action is withdrawn. 

In this court, therefore, the action may be treated solely 
as one for damages for false imprisonment. 

The allegation of conspiracy is superfluous and imma¬ 
terial to the issues of this case because the defendant was 
personally present and actively participated in the wrongs 
charged. Meints v. Huntington, et al., 276 F. 245; 19 
A. L. R. 664. 

(a). The arrest of Kathryn S. Jills on, in her home, 
without warrant, by members of the Metropolitan police 
of the District of Columbia and her subsequent detention 
in Gallinger Municipal Hospital was illegal and constituted 
a false imprisonment. 
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It is a fundamental principle of American liberty that 
all persons shall be secure against arrest and imprison¬ 
ment except in strict conformity with the law. 

Any arrest or detention of a person is presumed to be 
unlawful and the burden is on the defendant to show it 
was lawful. Cooley on Torts, 4th ed., Ch. 6, Sec. 109, p. 351. 

“Any deprivation by one person of the liberty of 
another without his consent, whether by violence, 
threat or otherwise, constitutes an imprisonment, and 
if this is done unlawfully, it is false imprisonment, 
without regard to whether it is done with or without 
probable cause.”— Mahan v. Adams, 144 Md. 355; 124 
Atl. 901. 

Whatever may be the law in other jurisdictions with re¬ 
spect to the arrest and detention of persons suspected of 
insanity, the Congress of the United States of America has 
enacted a set of statutory requirements which are meticu¬ 
lous as to detail and which inclusively define the power to 
arrest and detain on the charge of insanity in the District 
of Columbia. 

Section 21-311 of the Code of Laws for the District of 
Columbia provides for the normal and orderly arrest and 
detention of persons suspected of insanity by judicial 
order based upon a verified petition accompanied by the 
affidavits of two or more responsible residents of the 
District of Columbia. 

No judicial order was ever obtained for the arrest cund 
detention of Kathryn S. JiUson. 

Section 21-326 of the Code authorizes police officers to 
arrest, without warrant, insane persons or persons of un¬ 
sound mind found on any street, avenue, alley, or other 
public highway, or found in any public building or other 
public place within the District of Columbia. This sec- 
iton, it must be noted, is subject to the further drastic 
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restriction contained in Section 21-327 requiring, it would 
appear, that no person arrested as aforesaid shall be de¬ 
tained following such arrest except upon the certificates 
of at least two physicians certifying that they have exam¬ 
ined such person and that he should not be allowed to re¬ 
main at liberty and go unrestrained and that such person 
is a fit subject for treatment. 

Kathryn S. Jillson was not found in any street, avenue, 
alley, public highway, public building or other public place. 
She was found in and was dragged out of the bosom of 
her home! 

Section 21-327 provides in substance that the major 
and superintendent of the Metropolitan police may order 
the apprehension and detention of any alleged insane per¬ 
son of homicidal or otherwise dangerous tendencies found 
elsewhere in the District of Columbia than in those public 
places specified in the preceding section whenever two or 
more responsible residents of the District of Columbia 
shall file with him affidavits stating the material facts as 
to the dangerous degree of the insanity of the suspected 
person, provided, however, that in addition thereto there 
also shall be filed the certificates of at least two physicians 
certifying that the suspected person should not go un¬ 
restrained and is a fit subject for treatment. It is obvious 
that in enacting this statute Congress recognized the prac¬ 
tical necessity to provide for the arrest, without judicial 
warrant, even in the sanctuary of their homes, of per¬ 
sons afflicted with insanity to the degree that serious con¬ 
sequences might result to themselves or to others if no 
restraint could be exercised pending the institution of ju¬ 
dicial procedings. Even so, Congress was so mindful of 
the basic civil liberties of persons that it authorized this 
drastic action only upon the order of the responsible ad¬ 
ministrative head of the police department predicated upon 
the affidavits of not less than two responsible citizens plus 
the certificates of not less than two physicians. 
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Kathryn 8. JiUson was dragged from her home at night 
by two irresponsible policemen without the order or even 
the knowledge of the major and superintendent of police 
and without the affidavits or certificates of anybody. 

One of the principal areas of error npon which the trial 
judge grounded his ruling was his opinion that the statutes 
enacted by Congress governing the manner in which per¬ 
sons legally may be arrested on the charge of insanity 
have no bearing in a case charging an illegal arrest on 
the charge of insanity. 

• During the course of the trial when one of the officers 
who made the illegal arrest was questioned as to whether 
or not he kenw he did not have authority to make the 
arrest without a warrant, the trial judge excluded the 
testimony on the ground that it was immaterial as far as 
the issues of the case were concerned (App. 37-38). As a 
part of her case, plaintiff offered in evidence Title 21, 
Sections 311, 326, and 327 of the District of Columbia 
Code, and the judge excluded the proffered sections. (App. 
59-61). It was, of course, unnecessary to have offered 
these statutes in evidence because the court was bound to 
take judicial notice of them; but the offer and ruling, to¬ 
gether with the remarks of the judge, removed all doubt 
that he considered these statutes to have no bearing in this 
case. In his remarks to the jury, explaining why he di¬ 
rected their verdict, the trial judge commented on the fact 
that these statutes had been offered and excluded (App. 
66-67) but he failed to state his reasons for considering 
them to have no materiality or relevancy in the case. The 
only explanation that can be found would seem to be that 
the trial judge was determined to consider the action as 
one charging only professional malpractice in negligently 
making an incorrect diagnosis of insanity, instead of an 
action charging participation in an illegal arrest and false 
imprisonment See sub-division (f) below. 
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The utter illegality of the arrest and detention of Kath¬ 
ryn S. Jillson and the liability of all those who partici¬ 
pated in the frightening violation of her civil rights to . 
respond to her in damages for false imprisonment is so 
clear as to require no citation of authority beyond the 
controlling statutes. However, the attention of this court 
is invited to its decision in the case of Zinkham v. District 
of Columbia, 50 App. D. C. 312; 271 F. 542. In that case 
a police officer legally arrested a man upon a warrant 
charging him with a crime, but instead of taking him to 
jail the officer took him to the asylum for mental observa¬ 
tion without a warrant for his commitment there and he 
was accepted and detained by the asylum for some hours 
before appropriate commitment papers were obtained and 
filed. The superintendent of the Washington Asylum and 
Jail was held personally liable in a civil action for false 
imprisonment for the seven or eight hours the man was 
held after the superintendent had personal knowledge of 
his presence and before the commitment papers arrived. 

It must not be overlooked that even if Kathryn S. Jill¬ 
son had been a raving maniac at the time of her arrest, 
she would have had the legal right not to be arrested and 
dragged from her home in violation of the requirements of 
the law, and she would have had the technical right to main¬ 
tain an action for false imprisonment. The fact that she 
was of sound mind and the innocent victim of a horrible 
injustice is matter for the aggravation of damages when 
this case properly is submitted to a jury. 

(b). Dr. Frank 8. Caprio, having requested, counseled, 
advised, and encouraged the police officers to arrest Kath¬ 
ryn S. Jillson illegally, is liable for false imprisonment in 
the same manner as if he had made the arrest himself. 

“An individual who directs or requests a peace of¬ 
ficer to make an arrest which turns out to be illegal 
will be liable in the same manner as if he had made 
the arrest himself, however pure his motives may 
have been. ” — 25 Corpus Juris 469. 
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“If the jury believe from the evidence that the de¬ 
fendant Rhodes arrested the plaintiff without any 
warrant therefor, at the instance, suggestion or re¬ 
quest of the defendants Patton and Hunt, or either of 
them, or that they or either of them counseled, advised, 
encouraged, consented to or aided and abetted in hav¬ 
ing said arrest made, then the plaintiff is entitled to re¬ 
cover against the defendant or defendants so partici¬ 
pating therein as aforesaid.” (Quoted charge to jury 
sustained) Bright v. Patton, 16 D. C. 534 (1887); 60 
American Reports 396. 

See also Takahashi v. Hecht Co., 60 App. D. C. 176; 
50 F. (2d) 326. 

That Caprio was the active procuring cause of the illegal 
arrest and false imprisonment, the record leaves not the 
slightest doubt. 

Having been called as a party by the plaintiff, Caprio 
admitted: That he by telephone called the police to the 
Jillson home (App. 54-55); that by telephone he told the 
police that he had examined a patient and had come to 
the conclusion that she was mentally ill and in need of hos¬ 
pitalization and that she wouldn’t go willingly, and he 
asked them to come to the apartment (App. 55); that after 
the police arrived he told one of the officers that Mrs. 
Jillson was homicidal and suicidal; that he told the officer 
that the usual procedure to bring about the arrest of a 
person suspected of being insane was to secure a warrant 
supported by two affidavits but that in this case he didn’t 
think that should be done because he wouldn’t be respon¬ 
sible for what happened if she wasn’t taken immediately 
(App. 56); that he wanted the officer to understand that 
he thought that if he did not take her immediately there 
was danger she might kill somebody or herself (App. 57). 
And he further testified: “They got her to the door and 
just as they were walking toward the door with her I • 
went downstairs with the major (Jillson) to get into my 
car, and as I was walking downstairs I heard a lot of noise 
and she shouted and screamed, and as I looked back she 
was kicking the rungs of the stairway with her feet. That’s 


14 


about the last that I remember of seeing Mrs. Jillson at 
that time at the house. I got in my car and the police 
said they would have to make a stop at the precinct, and 
I followed the police car to the precinct. ... I think I 
went to the hospital from the precinct ... I had given 
Officer Bailey on my prescription blank a statement that 
4 This is to certify that I have examined Mrs. Kathryn 
Jillson and I believe that she is mentally ill and in need 
of hospitalization/ and I signed my name and told Officer 
Bailey to submit this at the hospital.” (App. 59). 

Mrs. Jillson testified that after the police officers came 
to her home Dr. Caprio told both the officers that he had 
arrived at the conclusion that she was in need of mental 
observation and that he was ordering her to Gallinger but 
that she refused flatly to go and that it was necessary to 
call in the officers (App. 14); that she was arrested with 
great physical force and dragged downstairs and at one 
point was rendered unconscious and that Dr. Caprio, she 
remembered, was present until she was knocked out and 
that he gave directions to Officer Bailey while she was 
being dragged out (App. 15); that she was taken in an 
automobile to a police precinct station, being restrained 
by force by the police officer, and that Dr. Caprio rode in 
the same automobile (App. 15-16); that from the precinct 
station she was taken in a patrol wagon to Gallinger Hos¬ 
pital and that Dr. Caprio was at Gallinger Hospital after 
she arrived there and that he went over to a desk and 
talked to an admissions clerk and filled out papers (App. 
16-17). 

Officer Bailey, one of the police officers who made the 
arrest, testified: That after he entered the Jillson home 
Dr. Caprio spoke first, introduced himself and stated that 
he was a licensed psychiatrist and introduced Major Jill¬ 
son and Mrs. Jillson and said that he was called to make 
an examination and that Major Jillson would tell certain 
things and that he would tell certain things (App. 36); 
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that after Major Jillson had made certain statements 
Caprio then said that he had been called by the major 
to examine his wife and that it was his medical opinion 
that she was suffering from a nervous breakdown and was 
in need of hospitalization and was suffering from a mental 
condition which had a homicidal and suicidal complex, and 
that in his opinion she was in need of hospitalization and 
he stated he would sign the papers and so forth and so 
on that would admit her to the hospital, and he also staled 
that he knew what the law was in regard to taking some¬ 
one out of the house without a warrant, that you were sup¬ 
posed to have two doctors’ certificates and two affidavits 
from disinterested persons, but in this particular case 
that you couldn’t tell what might happen and that he 
would not be responsible for anything which might happen 
(App. 37); that he (Bailey) had signed a petition in which 
he said: 44 Your petitioner is informed, and believes arid 
therefore avers the respondent is insane and of unsound 
mind, incapable of managing her own affairs; not a fit 
person to be at large and go unrestrained, and if per¬ 
mitted to remain at liberty the rights of persons and prop¬ 
erty will be jeopardized and the public peace imperiled 
and the commission of crime rendered probable,’* and that 
this was informed to him by Major Jillson and Dr. 
Caprio. (App. 42) 

The evidence as summarized above indicates that Dr. 
Caprio not only called the police into the Jillson home 
(which was pointless unless it was his plan that they would 
arrest the victim), that he advised, counseled and urged 
the immediate arrest of Mrs. Jillson, that he did so with 
actual knowledge that her arrest in her own home without 
a warrant was in violation of the law, that he was pres¬ 
ent and giving directions as she was brutally dragged out 
of her home, that he rode to the police precinct station 
with her while she was being illegally restrained by force, 
and went to the hospital where he assisted in her illegal 
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incarceration. In short, he did everything within his power 
to induce, encourage, and perpetrate an arrest and im¬ 
prisonment which he knew to be illegal 

The learned trial judge in his explanation to the jury 
as to why he directed them to render a verdict in favor 
of the defendant said (App. 66): 

“He did what he thought he should do under the 
circumstances, once his diagnosis was made. He 
notified the authorities. His responsibility ceased 
there, and there is no evidence and no proof that he 
requested, counseled or abetted anything that fol¬ 
lowed.” (Emphasis supplied). (App.66). 

On the issue of directing a verdict in favor of the de¬ 
fendant, which entitles the plaintiff to the benefit of the 
conceded credibility of witnesses and to the full effect of 
every legitimate inference that may be deduced from their 
testimony ( Tdkahashi v. Eecht Co., supra), the evaluation 
of the evidence made by the learned trial judge is not 
persuasive. 

The propositions argued in (a) and (b) above are com¬ 
pletely determinative of the issues presented by this ap¬ 
peal, and, without more, demand the reversal of the action 
of the trial court. However, further points will be de¬ 
veloped in anticipation of contentions which may be made 
by appellee. 

(c). In the District of Columbia the arrest of a person 
in his home on the charge of insanity, without judicial 
warrant or order of the superintendent of police as pre¬ 
scribed by statute, is not authorized on the basis of prob¬ 
able cause. 

As has been shown under subdivision (a), the manner 
of making arrests of persons suspected of being insane is 
fully covered by statute. Therefore, authority to make 
arrests upon the basis of probable cause, as obtains in the 
District of Columbia with respect to certain crimes, and 
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as may obtain in some other jurisdiction with respect to 
insanity, does not exist in the District of Columbia except 
with respect to insane persons found in public places. 
There is utterly no authority to arrest anyone in his home 
without judicial warrant as prescribed in Section 21-311 
of the Code or upon order of the superintendent of police 
as prescribed in Section 21-327. 

The record in this case discloses that the learned trial 
judge was convinced that there should be, and therefore 
is, some law in the District of Columbia which permits 
the arrest of a person instanter, even in his own home, if 
he appears to be so dangerously insane as to constitute 
a menace to himself or others. This is precisely the 
emergency situation which Congress had in mind when it 
enacted Section 21-327. (The extent to which Congress 
may have violated or strained Constitutional guarantees 
in enacting this drastic provision for the arrest of per¬ 
sons in their homes on the order of a mere administrative 
official it is not necessary to determine in this case.) Con¬ 
gress, being mindful of the civil liberties of persons and 
the long history of the abuse of the power to arrest, predi¬ 
cated the authority of the superintendent of police to 
order arrests for insanity upon the affidavits of at least 
two responsible residents and the certificates of at least 
two physicians. If there is to be any relaxation of these 
safeguards it will have to be done by Congress, and not 
by the courts; and in the light of what happened to Kath¬ 
ryn S. Jillson in this case, right in the face of the require¬ 
ments delineated in the statutes for her protection, it is 
unlikely that Congress will do any relaxing soon. 

(d). Even where the authority to arrest, without war¬ 
rant, for probable cause exists, the burden is on the person 
making the arrest or participating in it to establish the 
existence of probable cause . 

In Director General of Railroads v. Kastenbaum, 263 
U. S. 25,18 Law Ed. 146, Chief Justice Taft said: 
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“The action for false imprisonment is in the nature 
of a trespass for a wrong or illegal act in which the 
defendant must have personally participated directly 
or by indirect procurement. The gist of it is in an 
unlawful detention, and that being shown the burden 
is on the defendant to establish probable cause for the 
arrest. The want of probable cause, certainly in the 
absence of proof of guilt or conviction of the plain¬ 
tiff is measured by the state of the defendant’s knowl¬ 
edge, not by his intent. . . . The question is not 
whether he thought the facts to constitute probable 
cause, but whether the court thinks they did. Holmes 
on the Common Law, 140. Probable cause is a mixed 
question of law and fact. The court submits the evi¬ 
dence of it to the jury with instructions as to what 
facts will amount to probable cause if proved.” 

In Cooley on Torts, 4th ed., Ch. 6, sec. 113, p. 366, it is 
said: 


“Under the right of self-defense there must un 
doubtedly be authority to seize and restrain any per¬ 
son incapable of controlling his own actions, and whose 
being at large endangers the safety or property of oth¬ 
ers. Humanity requires that the restraint should be 
suited to the unfortunate condition, and should have 
in view the restoration to reason, if that be possible; 
but regulations for that purpose must be by the ar¬ 
rangement of parties concerned, or they must be pre¬ 
scribed by law. Where an arrest is made merely for 
protection, it is only required of the person making 
it that he treat the person arrested with the utmost 
kindness and consideration consistent with the safety 
of others, and that he do no more in imposing re¬ 
straint than protection requires. But he must make 
sure of his facts, and be certain that they will justify 
him. As in arresting a supposed felon, so in this 
case, it is not an honest belief on his part, or purity 
of motive, that can afford protection. He assumes to 
be both accuser and judge, and the consequences of 
any error are very properly visited upon him. If 
there is no insanity, the party arrested may rightfully 
resist, even to the extent of inflicting fatal injuries; 
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and he may recover exemplary damages for the injury 
and disgrace which he suffers in the attempt to fix 
upon him the stigma and the disabilities of mental 
unsoundness. ,, 

Even in the State of Iowa, which appears to be one of 
the few jurisdictions which permits an arrest for insanity 
to be made without a warrant, the person making the 
arrest in order to justify it must show more than probable 
cause and show that insanity actually existed. In Maxwell 
v. Maxwell , 189 Iowa 7; 177 N. W. 541, where a son in¬ 
duced the sheriff to arrest his father without a warrant 
on the representation that he was insane, the court said: 

“The right of one to arrest and restrain another of 
his liberty on the ground of insanity is dependent upon 
the existence of the fact upon which the right is predi¬ 
cated. A citizen has not the right to arrest any mem¬ 
ber of society who may be deranged in his mind; and, 
therefore, in order to justify his act, when charged 
with wrongful arrest, he must show, not only that the 
person was insane at the time, but also that to permit 
him to go at large imperiled his own safety or the 
safety of the public. It is not sufficient to show in case 
of this kind, that he had probable grounds for sus¬ 
pecting that the person arrested was insane, or prob¬ 
able reason for believing that his being at large would 
imperil the safety of the public. He must justify it 
by proving the fact upon which his right to restrain 
rested.” 

(e). There was no probable cause for the arrest. 

That Kathryn S. Jillson was sane at the time of her 
illegal arrest there can be little doubt. By law she was 
presumed to be sane; being now unquestionably sane, she 
testified that at the time of her arrest she was sane (App. 
18); a highly intelligent witness who knew her intimately 
testified that when she saw her at the hospital on the day 
following her arrest she was then certainly of sound mind 
(App. 29-32); ten days after her arrest (which is as 
speedily as routine will permit) the court adjudged her 
to be of sound mind (App. 28). 
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When Dr. Caprio walked into their home in the hire 
of the husband, the Jillsons both were total strangers to 
him. The husband said the wife had threatened to kill 
him, their child, and herself; the wife denied it; and the 
doctor sought no corroboration. The husband accused his 
wife with carrying on an affair with another man; the 
wife denied it; and when the man in question came into 
the apartment the doctor promptly ordered him to leave 
without a single word of inquiry as to what light he 
could throw on matrimonial controversy and the matter 
of Mrs. Jillson’s conduct and sanity (App. 52-53). The 
only facts within the knowledge of the doctor was that 
Mrs. Jillson drank coffee, smoked cigarettes, and was ner¬ 
vous and distracted in the face of the horrible charges 
made against her and the preparations being made im¬ 
mediately to incarcerate her in an asylum for the insane. 

In America no private practitioner of psychiatry occu¬ 
pies the god-like status, superior to that of any judge or 
public official, to walk into a home and condemn a citizen 
to be hauled to the asylum and then to exculpate himself 
by the authority of his own dixit. When a citizen suffers 
from such conduct he is entitled to have the matter passed 
upon by an American jury. 

(f). This is not an action for damages for malpractice . 

Notwithstanding the averments of the complaint, the 
positive nature of the proof, and the protestations of coun¬ 
sel, the trial judge refused to treat this as an action 
for false imprisonment and persisted in treating it as an 
action based on the professional malpractice of the de¬ 
fendant doctor. 

“THE COURT: Apart from that, it is immaterial 
to the issue here. He is not being tried for false 
arrest; he is being tried for going down there and 
making a diagnosis. 

MR. BOARDMAN: Our case does charge false 
arrest. He induced this police officer to take her. 
That’s what he intended they should do. 
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THE COURT: I disagree with you and I will 
exclude it.” (App. 61). 

In his oral explanation to the jury as to why he was 
directing their verdict the judge clearly disclosed that 
he was deciding the case as being one for malpractice, that 
defendant had made a diagnosis of insanity and that the 
plaintiff had failed to prove that he was wrong or was 
negligent in arriving at his conclusion. (App. 64-70). 

Even so, the judge was in error because, as shown 
under sub-division (e), the diagnosis was wrong and was 
the result of negligence amounting to recklessness, if not . 
something worse. 

This being an action for false imprisonment, the mat¬ 
ter of the defendant's care or negligence or his good or 
bad faith have bearing only on the mitigation or aggra¬ 
vation of damages. 

Respectfully submitted, 

Jean M. Boabdman 
Shoreham Building 

Attorney for Appellant 
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17-101 of the District of Columbia Code from a final judg¬ 
ment of the District Court for the District of Columbia 
entered upon a verdict directed by the court in favor of the 
defendant in an action for damages for false imprisonment, 
assault and battery, and libel 
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STATEMENT OF THE CASE. 

Previous to January 25, 1945, Appellant Kathryn S. Jill- 
son and her husband, Major Jillson had marital difficulties 
concerning which Appellee Dr. Caprio had no knowledge or 
information whatever. Dr. Caprio did not know and had 
never heard of the Jillsons before January 25, 1945. On 
that date Dr. Karpman called Dr. Caprio to tell him that 
Major Jillson would call. Major Jillson believed his wife 
was mentally ill and wanted her examined by a psychiatrist. 

On January 25,1945 Major Jillson called Dr. Caprio, in¬ 
quired as to whether Dr. Karpman had telephoned to Dr. 
Caprio and was informed that Dr. Karpman had called. 
Major Jillson then related to Dr. Caprio that he believed 
his wife was mentally ill; that she had threatened him with 
a butcher knife, had threatened to kill their baby and had 
threatened to kill herself. He requested that Dr. Caprio 
visit their apartment, 1841 R Street, N. W., Washington, 
D. C., to examine Mrs. Jillson. (App. 45, 46) 

Dr. Caprio made a professional visit to the Jillson home 
on the evening of January 25, 1945. He was admitted by 
Major Jillson and introduced himself with the statement, 
“I am Dr. Caprio.” Mrs. Jillson was present and Major 
Jillson said, “This is my wife, Mrs. Jillson.” Dr. Caprio 
then told Mrs. Jillson, “I am Dr. Caprio. Your husband 
is worried about your health and has asked me to come by 
here to examine you to determine whether or not you are 
m entally ill. ’ ’ (App. 47) 

Dr. Caprio then advised Mrs. Jillson that he was a 
stranger to both of them and would like to hear both stories. 
He suggested that they talk to him separately or together 
as they wished. (App. 47) 

Neither of the Jillsons responded to Dr. Caprio’s sug¬ 
gestion and he thereupon said to Major Jillson “Major, 
will you tell me what you told me over the phone about the 
threats Mrs. Jillson made?” Thereupon in the presence of 
Mrs. Jillson, Major Jillson repeated that Mrs. Jillson 
threatened to kill him, herself and their baby. Mrs. Jillson 
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went into a rage and said, “It’s a damn lie.” She paced 
up and down the floor, said that Major Jillson was crazy 
and that his mother was crazy. (App. 48) Dr. Caprio’s 
visit to the Jillson apartment consumed quite some time, 
from 7:30 P.M. to 9:45 P.M. (App. 43, 35) During the 
time Dr. Caprio was present, Mrs. Jillson smoked cigar¬ 
ettes, drank black coffee and went from one room of the 
apartment to another. Dr. Caprio was told that Mrs. Jill¬ 
son had threatened to kill the baby as a result of which, 
Major Jillson took the baby to his mother’s home and later 
returned for the child’s clothing. Whereupon Mrs. Jillson 
again threatened to kill the baby and threatened to kill him. 
The conditions were such that Major Jillson went to the 
police station and had police officers come with him to the 
apartment so that he could get the baby’s clothing. (App. 
48, 49, 50, 51) Dr. Caprio also was told that Mrs. Jillson 
was having an affair with the man who lived in the same 
apartment house. (App. 51) 

Dr. Caprio asked Mrs. Jillson if she would talk with him 
privately and requested Major Jillson to leave the room. 
Major Jillson did leave the room. Mrs. Jillson denied that 
she was having an affair with another man and told Dr. 
Caprio that Major Jillson was mentally ill and that Major 
Jillson’s mother was mentally ill. She mumbled some 
things under her breath so that Dr. Caprio could not under¬ 
stand what she was saying. (App. 52) 

After talking with Mrs. Jillson and studying and observ¬ 
ing her behavior, actions, conduct and language, as he tes¬ 
tified, Dr. Caprio told Mrs. Jillson he had come to the con¬ 
clusion that she was mentally ill and perhaps could not 
appreciate it herself, but she should go to a hospital. He 
asked her if she would go willingly. Mrs. Jillson refused 
to go. (App. 54) 

Dr. Caprio telephoned the Police and two police officers 
responded. Officers Baily and Kragh. When the officers 
entered the Jillson apartment, Dr. Caprio introduced him¬ 
self as a physician and stated that he had been called to 
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make an examination. (App. 36) Dr. Caprio told Major 
Jillson to explain to the officers (App. 55) Major Jillson 
then related to officers Baily and Kragh the substance of 
his complaints concerning Mrs. Jillson’s conduct and 
threats and stated that he had asked Dr. Caprio to examine 
Mrs. Jillson. (App. 37) 

Dr. Caprio then told the officers that it was his medical 
opinion that Mrs. Jillson was mentally ill; that she needed 
to go to a hospital and that he would not take the responsi¬ 
bility for the threats that she had made or for what might 
happen if she did not go to a hospital. (App. 37, 56) He 
further told the officers that in his opinion, Mrs. Jillson 
was suffering from a mental condition which had a homi¬ 
cidal and suicidal complex; that in his opinion she was in 
need of hospitalization. He said that he would sign the 
papers to admit her to the hospital. The Doctor pointed 
out to the officers that they were supposed to have two Doc¬ 
tors’ certificates and affidavits from disinterested persons 
before taking a patient without a warrant, but that one 
could not tell what might happen and he would not be re¬ 
sponsible for anything that might happen. (App. 37) 

Dr. Caprio did not give the officers any instructions as 
to what to do. (App. 38) The officers, who were in com¬ 
plete police uniform, talked with Mrs. Jillson, but she said 
they were not police officers because they did not carry 
sticks. She told them that the affair was none of their busi¬ 
ness and that she could not be arrested without a warrant. 
(App. 38, 39) Officer Baily told Mrs. Jillson, “In some 
cases you don’t need a warrant to take a person out of the 
house,” and then the officers took Mrs. Jillson from the 
apartment. She was scratching, biting and kicking. (App. 
39, 40) Dr. Caprio left the apartment when Mrs. Jillson 
started fighting with the officers. (App. 40) Dr. Caprio 
went downstairs before Mrs. Jillson was taken from the 
apartment by the officers. (App. 59) 

The police officers took Mrs. Jillson to the # 3 police 
precinct in the police scout car. (App. 40) Dr. Caprio 
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went to the police precinct in his own automobile. (App. 59) 
Dr. Caprio gave the police officers a written statement: 
“This is to certify that I have examined Mrs. Kathryn Jill- 
son and I believe that she is mentally ill and in need of 
hospitalization.” (App. 59) 

Mrs. Jillson was taken to Gallinger Hospital by the 
police officers in the police patrol wagon. (App. 40) 

The following day officer Baily, at the Commission on 
Mental Health, signed a petition to the United States Dis¬ 
trict Court for the District of Columbia for a mental exam¬ 
ination of Mrs. Jillson. The officer stated that he signed 
the petition based upon the information he had obtained 
from Dr. Caprio and Major Jillson and from his own per¬ 
sonal opinion and observations of Mrs. Jillson. (App. 44) 
The same day that officer Baily signed the said petition 
for mental examination of Mrs. Jillson, United States Dis¬ 
trict Court for the District of Columbia, Judge McQuire, 
signed an order committing Mrs. Jillson to Gallinger Hos¬ 
pital for twenty-eight (28) days unless sooner discharged 
or transferred to St. Elizabeth’s Hospital and pending fur¬ 
ther Order of the Court. (Court Record United States Dis¬ 
trict Court Order January 26, 1945, Mental Health file 
# 28164) Thereafter there was a preliminary report filed 
in Court by the Mental Health Commission advising the 
Court that members of the Commission had examined Mrs. 
Jillson at Gallinger Hospital and that in their opinion, she 
was of unsound mind. (Court Record U. S. D. C.) There¬ 
after there was a hearing before the Commission on Mental 
Health February 5,1945, as a result of which hearing Mrs. 
Jillson was discharged as being at that time of sound mind, 
having recovered from a psychotic episode and having re¬ 
gained her reason. 

Thereafter Mrs. Jillson commenced an action against Dr. 
Caprio for damages for false arrest, assault and battery 
and libel. (App. 2, 4) 

At the trial before a Judge and jury, evidence was intro¬ 
duced substantially as set forth above in the Statement of 
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Facts. Testimony was also introduced by Mrs. Jillson to 
the effect that she believed herself to be of sound mind at 
the time of her arrest. (App. 18) There was also testi¬ 
mony from two lay witnesses, one of whom testified that to 
the best of her knowledge, she had seen Mrs. Jillson on the 
day after she was admitted to Gallinger Hospital and at 
that time she believed Mrs. Jillson to be of sound mind. 
(App. 29, 32) The other testified that some three weeks 
previous to January 25, 1945, it was her lay opinion that 
Appellant was of sound mind. (App. 33, 34) Dr. Caprio 
called as a witness by the plaintiff under Rule 43-B Federal 
Rules of Civil Procedure, testified that it was his profes¬ 
sional opinion that on the night of January 25, 1945, Mrs. 
Jillson was mentally ill and suffering from a condition tech¬ 
nically known as “manic depressive psychosis” with a 
homicidal and suicidal complex. (App. 54, 55, 56, 57, 58) 
At the close of plaintiff’s case, the Court granted a mo¬ 
tion for a directed verdict in favor of the defendant on 
the ground that plaintiff had failed to carry the burden of 
proof and had not introduced evidence sufficient to estab¬ 
lish a cause of action against the defendant, (App. 64-70) 
and judgment was therefore entered in favor of the defen¬ 
dant. (App. 6, 7) 

STATUTES INVOLVED. 

The following sections (in material part) of the Code of 
Laws for the District of Columbia, 1940 Edition, are in¬ 
volved : 

21-311. Issuance of Attachment. 

Upon the filing with the court of a verified petition 
as provided in section 21-310, accompanied by the affi¬ 
davits of two or more responsible residents of the Dis¬ 
trict of Columbia setting forth that they believe the 
person therein named to be insane or of unsound mind, 
the length of time they have known such person, that 
they believe such person to be incapable of managing 
his own affairs, and that such person is not fit to be at 
large or go unrestrained, and that if such person be per- 
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mitted to remain at liberty the rights of persons and 
property will be jeopardized or the preservation of 
public peace imperiled or the commission of crime ren¬ 
dered probable, and that such person is a fit subject for 
treatment by reason of his or her mental condition, the 
court, or any judge thereof in vacation, may in its or 
his discretion, issue an attachment for the immediate 
apprehension and detention for preliminary examina¬ 
tion, of such person in Gallinger Hospital and, unless 
found by the staff of Gallinger Municipal Hospital to be 
of sound mind, in Saint Elizabeths Hospital for a 
period not exceeding thirty days ... 

21-326. Apprehension and detention by police, without 
warrant, of insane persons found in public places. 

Any member of the Metropolitan police of the Dis¬ 
trict of Columbia or any other officer in said District 
authorized to make arrests is authorized and empow¬ 
ered to apprehend and detain, without warrant, any 
insane person or person of unsound mind found on any 
street, avenue, alley, or other public highway, or found 
in any public building, or other public place within the 
District of Columbia;... 

21-327. Arrest at other than public places. 

The major and superintendent of said Metropolitan 
police is authorized to order the apprehension and de¬ 
tention, without warrant, of any indigent person al¬ 
leged to be insane or of unsound mind or any alleged 
insane person of homicidal or otherwise dangerous 
tendencies found elsewhere in the District of Columbia 
than in the places mentioned in section 21-326 when¬ 
ever two or more responsible residents of the District 
of Columbia shall make and file affidavits with said 
major and superintendent of the Metropolitan police 
setting forth that they believe the person therein named 
to be insane or of unsound mind, the length of time they 
have known such person, that they believe such person 
to be incapable of managing his or her own affairs, and 
that such person is not fit to be at large or to go unre¬ 
strained, and if such person is permitted to remain at 
liberty in the District of Columbia the rights of per¬ 
sons and property will be jeopardized or the preserva- 
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lion of public peace imperiled and the commission of 
crime rendered probable, and that such person is a fit 
subject for treatment on account of his or her mental 
condition: Provided, however, That before the major 
and superintendent of the said Metropolitan police 
shall order the apprehension and detention of any per¬ 
son upon the affidavits of the aforesaid residents or in 
case of arrest as provided in section 21-326 he shall, in 
addition thereto, require the certificate of at least two 
physicians who shall certify that they have examined 
the person alleged to be insane or of unsound mind, and 
that such person should not be allowed to remain at 
liberty and go unrestrained, and that such person is a 
fit subject for treatment on account of his or her mental 
condition. 


STATEMENT OF POINTS. 

The lower court did not err in holding that plaintiff had 
failed to establish a cause of action against defendant for 
false imprisonment, and in directing the jury to render a 
verdict in favor of defendant. 

SUMMARY OF ARGUMENT. 

A. The arrest of Appellant on the night of January 25, 
1945 by members of the Metropolitan Police Force was not 
illegal and did not constitute a false imprisonment. In the 
District of Columbia, as elsewhere, any Code or statute 
provisions pertaining to the arrest and confinement of per¬ 
son alleged to be of unsound mind, are not exclusive of the 
common law right of arrest and confinement, which permits 
and supports the apprehension and detention, without a 
warrant, of a person of unsound mind who is or may be 
dangerous to himself or others. The statutes in the District 
of Columbia relied upon by Appellant merely set forth pro¬ 
cedure that may be followed when the facts of the situation 
allow it, but these statutes are not so all inclusive that they 
will not permit an application of the common law rule when 
justified. The testimony and evidence introduced by Ap¬ 
pellant herself show beyond any doubt that at the time of 
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her arrest she was of unsound mind and in need of imme¬ 
diate hospitalization. Therefore, the imprisonment in this 
case was not false and Appellant has no action for damages 
against Appellee. 

B. Even if Appellant’s argument is taken in its best 
light, that is, if the provisions of the District of Columbia 
Code are exclusive of the common law right, a cause of 
action for false imprisonment still has not been made out 
against Appellee, for as far as Appellee’s actions are con¬ 
cerned, they complied at all times with all of the require¬ 
ments set forth in the pertinent provisions of the Code. 
When he acted as he did, he was fulfilling his obligations 
and duties to his patient and to the public, and he assumed 
no responsibility, nor did he have any responsibility thrust 
upon him, for obtaining any additional affidavits or certifi¬ 
cates as required by the Code. His position is that of one 
who informs or appraises the proper authorities of circum¬ 
stances which justify certain actions on the part of the 
authorities. Standing in such a position, Appellee may not 
be held responsible if the proper authorities exceed their 
jurisdiction. 

C. The acts of the police officers in arresting Appellant 
and causing her to be confined were their own independent 
acts and may not be attributed to Appellee. The officers 
were not Appellee’s agents and there is nothing in this case 
which suggests even remotely that they can be made his 
agents.' Appellee fulfilled his obligations both under the 
Code provisions and under the common law rule when he 
notified police of Appellant’s condition and the circum¬ 
stances connected therewith. The actions taken by the 
police subsequent to this, were their own actions, based en¬ 
tirely upon their own judgment, and if they were illegal, 
and Appellee respectfully submits that they were not ille¬ 
gal, they may not be attributed to Appellee in any circum¬ 
stances. 
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ARGUMENT. 

A. The Code Provisions Relyed Upon by Appellant are not 
Exclusive of the Common Law Procedure and the Trial 
Court did not Err in Directing a Verdict for Appellee, 
Defendant, at the Close of Appellant’s, Plaintiff’s, 
Case. 

Appellant’s entire argument and the theory of her appeal 
to this court is based upon a combination of false premises. 

Appellant entirely disregards the common law rule which 
permits and supports the apprehension and detention with¬ 
out a warrant of a person of unsound mind who is or may 
be dangerous to himself and others; and assumes appellant 
was, at the time of her apprehension and detention by the 
police officers, of sound mind, not mentally ill and not suf¬ 
fering from homicidal and suicidal tendencies. 

Title 21, sections 311, 326, 327 of the D. C. Code, 1940 
Edition while stating certain methods which may be fol¬ 
lowed in apprehending persons suspected of being of un¬ 
sound mind are not exclusive of the common law right and 
in fact the common law duty of a private individual or any 
person to apprehend and temporarily restrain a person of 
unsound mind whose condition is such that he may be dan¬ 
gerous either to himself or others, or both. 

This fact is recognized in practically every state in the 
union, most of which have code provisions similar to those 
of the District of Columbia. 

Emmerich v. Thorley , (1898) 54 N. Y. S. 791 which is one 
of the leading cases on the subject quoting 2 Add. Torts 
page 708, paragraph 819 states: 

“A private person may, without warrant or author¬ 
ity, confine a person disordered in his mind who seems 
disposed to do mischief to himself or another person, 
the restraint being necessary both for the safety of the 
lunatic and the preservation of the public peace.” 
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Christiansen v. Weston, (Ariz. 1930) 284 Pac. 149 was an 
action against a police officer for false arrest in which it 
was held: 

“If, however, it appears that a person is dangerously 
insane, so that he is an immediate menace to himself 
or others, if allowed to be at large, it is then permis- 
sable for any person—whether an officer or not—to 
arrest the insane person without process, and detain 
him until proper process can issue. Colby v. Jackson, 
12 N.H. 526; Bisgaard v. Duvall, 169 la. 711, 151 N.W. 
1051.” 

In Warner v. State, (1948) 297 N. Y. 395, 79 N. E. 2d 459, 
it was held that the State Statutes dealing with procedures 
to be followed in committing and confining the mentally ill 
were not exclusive. The common law privilege of summary 
arrest and detention of an insane person whose condition 
was such that restraint was necessary to prevent his doing 
immediate harm, was not affected by such statute. 

In Bisgaard v. Duvall, 169 la. 711, 151 N. W. 1051, the 
trial court charged the jury exactly as Appellant contends 
here, i. e. that the arrest of persons claimed to be of un¬ 
sound mind may only be made as provided for by statute, 
that is, that an information under oath must be filed and 
a warrant issued before the arrest may be made. The 
Supreme Court of Iowa in holding such an instruction erro¬ 
neous, said: 

“An insane person stands upon a different plain 
from that of a criminal; and for his own good as well 
as for the protection of the community he may often 
be restrained by any person, especially by anyone hav¬ 
ing an interest in him or by one whose safety may de¬ 
pend upon his detention, and may be taken in charge 
without a warrant. * * * 

“Of course, all such arrests or restraints must be 
reasonable and in good faith; * • * . It is manifestly 
erroneous to say as the trial court did in this case that 
an insane person cannot be taken into custody or re¬ 
strained in any other way than upon a warrant issued 
as prescribed by law. * * *” 
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Barry v. Hall, 65 App. D. C. 350, 98 Fed. 2d 222: 

• It is settled that the detention for a brief 
period of one who is as a matter of fact insane while 
proper proceedings are being instituted to determine 
his insanity as a matter of law, is not unlawful. * • *” 

Cf. also In Re Cornell, (Vt. 1941) 18 A. 2d 304; Ex Parte 
Romero (N. M. 1947) 181 Pac. 2d 811. 

The case of Christiansen v. Weston referred to above 
held further that when the plaintiff showed an arrest with¬ 
out a warrant he established a prima facie case against the 
arresting officer and that it was then upon the defendant 
to show by a preponderance of the evidence that when he 
made the arrest he had reasonable grounds to believe and 
did in fact believe not only that the party was insane but 
that he was in such a condition that it would not be safe 
to delay his arrest until proper process could be obtained. 
It was further held that the Court should not have directed 
a verdict for the defendant unless it appeared that on no 
reasonable theory of the evidence could it be held that he 
failed to establish his defense. 

If Appellant had chosen to follow the rule laid down in 
Christiansen v. Weston, she could have established a prima 
facie case under the common law rule merely by showing 
the arrest without a warrant. But she elected to go fur¬ 
ther than this and introduce evidence bearing on her mental 
condition and the circumstances which motivated the of¬ 
ficers in apprehending and detaining her. 

The only evidence which seemingly bears out Appellant’s 
theory that she was of sound mind at the time of her appre¬ 
hension was her own testimony and that of two lay wit¬ 
nesses who admittedly did not see her on the day in ques¬ 
tion. 

Appellant further introduced evidence from officer Baily 
to the effect that from his own observation of Mrs. Jillson 
and from the information he received from Major Jillson 
and Dr. Caprio (App. 43,44) that he was of the unqualified 
opinion that Appellant was of unsound mind on the night 
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of January 25, 1945 and her mental condition was such 
that if she were allowed to remain at large, the right of 
persons and property will he jeopardized and the public 
peace imperiled and the commission of crime rendered 
probable. (App. 42) 

Appellant also called as a witness under Rule 43-B the 
Appellee who gave the only medical testimony introduced 
in the trial. Appellee stated that after talking with Major 
and Mrs. Jillson, after noting Mrs. Jillson’s behavior and 
reactions, her general appearance and bearing, that in his 
considered medical opinion, Appellant was of unsound mind 
and suffering from “manic depressive psychosis’’ with a 
homicidal and suicidal complex. (App. 57, 58) 

Further evidence introduced upon examination of Ap¬ 
pellee by the Court demonstrated that the particular illness 
from which Appellant was suffering was an intermittant 
one; that it could come on suddenly in a matter of hours 
on an apparently seemingly normal person and that it 
might last one day, two days, three days or an indefinite 
period; that it can be summarized as being a mental disa¬ 
bility, a form of mental illness whose onset is sudden and 
whose duration may be permanent or quite short. (App. 
62, 63) 

In view of this testimony, it must be held that Appellant 
went so far in her case that she presented evidence that 
varied so greatly with her theory that she did not establish 
a prima facie case. In the light of the testimony of officer 
Baily, and Dr. Caprio, who were the only ones who observed 
her on the night in question, reasonable men would be 
forced to the conclusion that on January 25,1945, Appellant 
was of unsound mind and that what she may have been 
and what her mental condition may have been some weeks 
prior to January 25th, or one day subsequent to January 
25tli, or on February 5th, 1945 has no bearing on her con¬ 
dition that night. 

Therefore, the court was entirely correct in directing a 
verdict for Appellee, for the Appellant in her case obvi- 
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ously called the same witnesses and introduced the same 
evidence which would have been substantially Appellee’s 
defense. Under the circumstances of this case it would 
have been a vain thing for the trial court to require Appel¬ 
lee to proceed to duplicate the testimony and evidence al¬ 
ready introduced by Appellant. It became a matter to be 
disposed of in the sound judicial discretion of the Judge. 
Having had the opportunity to observe the witnesses, their 
demeanors and apparent trustworthiness, and to weigh and 
consider the probative value of all of the testimony, it was 
then upon the trial court to determine whether the only 
reasonable conclusion to be drawn by reasonable men was 
that on January 25,1945 at the time Appellant was appre¬ 
hended she was mentally ill, suffering from manic depres¬ 
sive psychosis with homicidal and suicidal tendencies, dan¬ 
gerous to herself and others. The sound well reasoned 
decision and summary of the trial court, as set forth in the 
Appendix, thoroughly and completely sustains and justifies 
the court’s decision. Primarily three important pronounce¬ 
ments by the Court demand attention, (1) “There is not 
a scintilla of evidence indicating anything by way of agree¬ 
ment, connivance or concert upon the part of the defendant 
with the husband,” and (2) “As far as the record goes, 
that diagnosis made on the 25th day of January 1945 still 
stands, namely, that the plaintiff at that time on that night 
was laboring under a psychotic disability. The diagnosis 
having been made in good faith, and there was no evidence 
to indicate it was made otherwise, what should the defen¬ 
dant do? Make his diagnosis and leave the premises, or 
notify the authorities? If he left, and his diagnosis was 
a true one, and we must assume it was, and as I have said 
a homicide or suicide or both ensued, what would be his 
position then?” (3) “Asa matter of law, conduct of police 
officers of a character indicating a use of force above that 
demanded in the circumstances cannot be charged to this 
defendant, if there was such. They were not his agents. 
He did what he thought he should do under the circum- 
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stances, once his diagnosis was made. He notified the au¬ 
thorities. His responsibility ceased there, and there is no 
evidence and no proof that he requested, counseled or 
abetted anything that followed.” 

B. Dr. Caprio, Appellee, Acted Legally and Justifiably 
Under the Circumstances of this Case. 

The record discloses that Appellee was confronted with 
the following situation: He was called to Appellant’s 
apartment by Appellant’s husband and was asked to exam¬ 
ine into her mental condition and after receiving certain 
information from the husband and after observing and con¬ 
versing with the Appellant, Appellee made a diagnosis in 
his professional capacity that Appellant was suffering from 
manic depressive psychosis with homicidal and suicidal 
tendencies. When confronted by such a situation, what was 
Appellee to do? Should he make his diagnosis and leave 
even though he knew that Appellant was in need of imme¬ 
diate treatment and that if it were not administered she 
might do grave harm either to herself or others? If he 
followed such a course he would not only be failing in his 
obligations as a physician but he would be derelict in his 
duty to the public as well as his patient. An alternate 
course would be to persuade the patient voluntarily to go 
into a hospital for treatment. Appellee attempted this but 
Appellant refused. (App. 12, 13, 39, 54) 

The only remaining course was to notify the public au¬ 
thorities, in this case the police, of the situation. 

Appellee phoned the police advising them that he had 
been called to Appellant’s apartment to examine a patient, 
that he had come to the conclusion that the patient was 
mentally ill and in need of hospitalization, that she would 
not go to the hospital willingly, and would they come to the 
apartment. (App. 55) 

WTien the police arrived, defendant was introduced to 
them; he then had Appellant’s husband fell them what he 
had previously told him about Appellant’s actions and 
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‘‘ threats.” Appellee then told the police he had examined 
her, observed her conduct and behavior, and believed her 
to be mentally ill and in need of hospitalization and that 
she was homicidal and suicidal. (App. 37, 55, 56) Appellee 
also informed the officers that he knew what the Code pro¬ 
vided in that affidavits from two disinterested persons and 
statements from two physicians were required before a 
person could be removed from a private residence, but in 
this particular case, because of Appellant’s condition, he 
would not be responsible for anything that might happen 
(App. 37, 56). And the Appellee said nothing more to the 
officers in the way of advising them or telling them or try¬ 
ing to convince or persuade them to do anything in con¬ 
nection with Appellant. He told them only what his opin¬ 
ion was and that he would corroborate it in a written state¬ 
ment, but he refused to assume any further responsibility. 

Thereafter the officers had ample opportunity to observe 
Appellant’s actions, to receive a history from Appellant’s 
husband and to form their own independent judgment of 
Appellant’s condition, and thereupon they took it upon 
themselves to take her into custody, with the sanction and 
in the presence of her husband. 

In such a situation, even if the Code provisions were 
exclusive of the common law right, Appellee could not he 
held liable for false imprisonment in this case. For he 
acted at all times as required by the Code. The burden of 
securing the affidavits and the statement from another phy¬ 
sician, that Appellant’s mental condition was such that she 
was in need of hospitalization, was not his, for he neither 
assumed the responsibility nor had it thrust upon him. 

Schall v. Irvin, (1923) 199 N. Y. S. 141 held: 

“Anyone following any of the provisions of the stat¬ 
ute should he relieved from responsibility so long as he 
acted in good faith and without malice. • * •” 

Dougherty v. Snyder, (Mo. 1903) 71 S. W. 463: 

“• # * If the defendant believed the plaintiff was so 
far disordered in his mind as to endanger his own per- 
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son, or the person or property of others, he was au¬ 
thorized, both under the statutes already referred to, 
and the common law, to give the information of that 
fact to the Probate Judge of the County, to the end 
that the fact be inquired into by a jury; and for giving 
this information, and for the action of the Probate 
Judge in issuing the warrant, and for the apprehen¬ 
sion of the plaintiff and his detention until the inquiry 
could be made, an action for false imprisonment can¬ 
not be maintained, unless he acted in the steps he took 
in that direction mala fide, or unless the proceeding 
thus instituted was a sham. * * •” 

So, in this case, the acts of Appellee in calling the police 
and advising them of the situation is comparable to a situa¬ 
tion where a person notifies a County Judge or a commit¬ 
ting magistrate of similar facts, thus starting proceedings 
which eventuate in the confinement of the person alleged 
to be mentally ill. For the Code provisions for the District 
of Columbia place the Major and Superintendent of the 
Metropolitan police in the position of a committing magis¬ 
trate or County Judge with whom petitions for confinement 
of the allegedly insane should be filed, and who, in turn, 
orders the arrest and confinement of such a person. 

Certainly, therefore, when Appellee notified the police 
who were the agents of the major and superintendent of 
police, he was complying with the provisions of the Code. 

The case of Springer v. Steiner, (Ore. 1919) 178 Pac. 592, 
aptly states the rule as follows: 

“The burden of proof is upon the plaintiff to show, 
either that the physicians made no examination as to 
the condition, or that the certificates were maliciously 
false. 

“* * • It will be remembered that this is not an ac¬ 
tion against Dr. Holcombe for malpractice in not using 
reasonable skill and diligence in examining into and 
diagnosing plaintiff’s condition. It is an action for 
negligently causing plaintiff to be falsely arrested and 
imprisoned in the asylum. Whatever may have been 
the character of the examination * • # , the defendant 
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Holcombe did not and could not arrest or cause the 
plaintiff to be confined in the asylum. The defendant’s 
examination and certificate would be utterly worthless 
in themselves to cause a confinement of plaintiff. They 
are merely evidence * * * which the County Judge may 
accept or reject.” 

So in the present case Appellee’s information and the 
certificate -which he gave to the police, in themselves, would 
be utterly worthless to cause the confinement of Appellant. 
They are merely evidence submitted to the police officers, 
and therefore to the Superintendent of police, which may 
be accepted or rejected by the Superintendent. 

After the officers received the information and certificate 
from Appellee, whatever they did thereafter was their own 
independent action, not the action of Appellee. They had 
the responsibility of deciding what they would do—whether 
they would make the arrest immediately or whether they 
would secure other affidavits and medical certificates upon 
which an Order for arrest and confinement could be issued 
under Title 21, Section 327 of the Code. 

C. The Acts of the Police Officers in Arresting Appellant 
and Causing Her to be Confined were their Own Inde¬ 
pendent Acts and May not be Attributed to Appellee. 

In the case of Prigg v. Lanslurgh, 5 App. D. C. 30, plain¬ 
tiff, an employee of the defendant, was suspected of embez¬ 
zling sums amounting approximately to $27.00. He was 
watched by another employee of the defendant and one day 
when he committed an act believed by the other employee to 
be one of embezzlement, he was approached and questioned. 
He was called to the office of the store manager and a police 
officer was there. The suspicions of the defendant regard¬ 
ing embezzlement by the plaintiff and the facts which had 
been observed at the time in question had been reported to 
police headquarters and the officer had come down to inves¬ 
tigate them. The officer heard the statements of defendant’s 
employees, examined the accused and made the arrest. 
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In sustaining a directed verdict for the defendant at the 
close of plaintiff’s case, Mr. Justice Shepard speaking for 
the Court, stated: 

“Mere information to the officers of the law by a 
citizen, tending to show that an offense has been com¬ 
mitted and that some person named may be suspected 
of its commission, is not sufficient, of itself, to warrant 
the inference that the informer or his agents partici¬ 
pated in the unlawful arrest and imprisonment of the 
accused by the officer.” 

In Kinchlow v. Peoples Rapid Transfer Company, et al, 
66 App. D. C. 382, 88 Fed. 2d 764, cert, denied 57 S. Ct. 926, 
301 U. S. 693, 81 L. Ed. 1349 a special concurring opinion 
by Justices Stephens and Groner held: 

“In Prigg v. Lansburgh • * • we held that when a 
person does nothing more than notify officers of the 
law of an apparent violation of the law, such person 
is not answerable for an arrest made by the officers on 
their own initiative, even though such arrest be wrong¬ 
ful. The evidence here, as is fully pointed out in the 
opinion of the Court, brings this case directly within 
the holding of the Prigg case. We feel bound by that 
case and for that reason concur in the affirmance.” 

“One who merely gives information regarding an 
offense justifying an arrest does not incur liability, 
even though the party giving the information acted 
maliciously or without proper cause.” 25 C. J. 470, 
paragraph 35. 

Knickerbocker Steamboat Company v. Cusack, 172 Fed. 
358: 

“The general rule of damages in cases of false im¬ 
prisonment is that the person causing a wrongful im¬ 
prisonment is liable for all the natural and probable 
consequences thereof. * • * The plaintiff is entitled to 
recover damages for what the party wrongfully did. 
The independent illegal acts of the officers of the law 
are not the natural and probable consequences of such 
false arrests (Emphasis added) 
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It is not necessary again to summarize the facts in this 
case but a perusal of the record will show that a reasonable 
man could draw no other conclusion than that Appellee did 
not request, counsel, advise or encourage the police officers 
to arrest Appellant. He did advise them of the mental con¬ 
dition of Appellant and of the Code provisions pertaining 
to the apprehension of a person not in a public place, and 
he gave them a certificate in writing verifying and putting 
on record his diagnosis. After he had done this, he took 
no further part in any of the activities occurring on the 
night of January 25,1945. He did not advise or attempt to 
convince or persuade the officers to do anything at all in 
connection with Mrs. Jillson, but merely advised them of 
her condition and that in his opinion she was in need of 
immediate hospitalization. 

To paraphrase the rule in Prigg v. Lansburgh , Appellee 
merely gave information to the officers of the law tending to 
show that Appellant was in need of care and that if not com¬ 
mitted to a hospital, she might do grave harm to herself 
and others. Such actions of themselves are not sufficient to 
warrant the inference that Appellee participated in the un¬ 
lawful arrest and imprisonment of Appellant by the officers, 
if it was an unlawful arrest. 

The English case of Locke v. Ashton, 18 LJQB 76 was 
one where the defendant gave the plaintiff into custody on 
the charge of stealing a sack of oats. It developed that the 
oats had not in fact been stolen. The magistrate before 
whom the complaint was made remanded the plaintiff but 
subsequently released him. The Court held: 

“The remand, in respect of which the jury gave dam¬ 
ages, was the act of the magistrate, not the act of the 
defendant; and therefore ought not to have been taken 
into consideration by the jury in assessing the dam¬ 
ages.’ ’ 

A case closely analogous to the present one is Allen v. 
Loginsky, (W. Va. 1917) 94 S. E. 369. There the defen¬ 
dant’s nephew was assaulted by the plaintiff. The nephew 
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reported it to the police. An officer went to the defendant 
who told him that he wanted the plaintiff arrested and put 
in jail that night and said something about getting a war¬ 
rant. The officer, however, said he did not think that he 
needed a warrant and left to arrest the plaintiff. 

In stating that a verdict should have been directed for 
the defendant, the Court held: 

• the evidence proves the defendant expressed a 
willingness to obtain a warrant and was induced to re¬ 
frain from such action by the officer’s representation 
that a warrant was unnecessary. Indeed, such is the 
clear import of the officers uncontradicted testimony. 
If he had acted under a warrant, there would have been 
no liability for the arrest. The election to act other¬ 
wise was made by the officer, not the defendant.” 

In the present case after Appellee informed the police 
officers of the circumstances and after they had observed 
and talked with Appellant they, the police officers, requested 
that Appellant accompany them and go voluntarily to the 
hospital. Appellant refused to do so. Officer Baily after 
being advised by Appellee of the provisions of the Code and 
in response to a remark from Appellant stated, “In some 
cases you don’t need a warrant to take a person out of the 
house.” (App. 39) Thereupon Appellant was taken into 
custody by the officers and removed to the police precinct. 

The analogy between the present case and Allen v. Lo¬ 
ginsky is thus quite clear: In both cases the police were 
advised of the provisions pertaining to warrants before an 
arrest could he made and in both cases the officers said that 
they did not think a warrant was necessary to make the 
arrest. In such a situation it can hardly be maintained that 
Appellee is responsible for the actions of the officers in ar¬ 
resting Appellant. 

In the case of Bisgaard v. Duvall, 151 N. W. 1051, the 
defendant having reason to question the sanity of the plain¬ 
tiff, informed a member of the Iowa Mental Health Com¬ 
mission of the facts that he had observed upon which his 



opinion of the plaintiff’s condition was based. The member 
of the Mental Health Commission informed the sheriff to 
find the plaintiff and apprehend him. When the sheriff 
arrived at the farm, where the plaintiff and defendant both 
lived, the defendant said to the officer, “That man has given 
us lots of trouble. I want you to take him and throw him 
in. He is dangerous.” The trial resulted in a verdict in 
favor of the plaintiff but on appeal the judgment was re¬ 
versed and it was held that in such a situation the defen¬ 
dant could not be held liable for false arrest and imprison¬ 
ment because it was not the defendant’s acts that caused the 
arrest. 

Appellee’s argument in this section can perhaps be best 
summarized in the words of the trial judge: 

“As a matter of law, conduct of police officers of a 
character indicating a use of force above that demanded 
in the circumstances cannot be charged to this defen¬ 
dant, if there was such. They were not his agents. He 
did what he thought he should do under the circum¬ 
stances, once his diagnosis was made. He notified the 
authorities. His responsibility ceased there, and there 
was no evidence and no proof that he requested, coun¬ 
seled or abetted anything that followed.” 

CONCLUSION. 

This action is being prosecuted in this Court solely as 
one for false arrest and imprisonment. Under no theory 
of the law pertaining to false imprisonment are the facts 
sufficient to make out a case against Appellee. 

When Appellee was called to Appellant’s apartment on 
the night of January 25,1945, he made his examination and 
diagnosis exactly as he had done in hundreds of previous 
cases from a completely objective standpoint. He came to 
the conclusion that Appellant was suffering from a mental 
illness and that her condition was such that it required im¬ 
mediate hospitalization. After notifying Appellant of her 
condition and of what he thought would be the best course 
for her to pursue, and after Appellant’s refusal to go to 



23 

the hospital voluntarily for treatment, Appellee notified the 
authorities of the situation. 

This course of action was entirely proper both under the 
common law rule and under the provisions of the District of 
Columbia Code. At common law, any individual had a right 
and in fact a duty to apprehend and restrain a person in 
such a mental condition that he might do immediate harm 
to himself or to others if allowed to remain at large. This 
common law right has not been abrogated by the enactment 
of Title 21, Sections 311, 326, 327 of the District of Colum¬ 
bia Code. The facts introduced in evidence in this case by 
Appellant herself show beyond any doubt that on the night 
of her arrest she was of unsound mind and in such a con¬ 
dition that if allowed to remain at large she might do 
grave harm either to herself or others. 

Therefore, under this well established common law rule, 
Appellee was fulfilling his duty to the patient and to the 
community when he acted as he did. 

Appellant argues that because of the enactment of the 
Code Sections referred to above, she could not have been 
arrested as she was even if she had been a raving maniac 
at the time. Her principal position is that these sections 
of the District of Columbia Code are exclusive of all com¬ 
mon law or other rights which may conflict with them in 
some particular. This position of Appellant is untenantable 
as the cases more than amply show; and these sections of 
the Code merely provide a permissive course to be followed 
if the time and circumstances will permit. 

However, even taking Appellant’s argument at its best, 
that is that the Code provisions are exclusive, a cause of 
action for false imprisonment has still not been made out 
against Appellee. For as far as his actions were concerned 
they complied at all times with all of the requirements set 
forth in the pertinent provisions of the Code. It was Ap¬ 
pellee who first was aware of the mental condition of Ap¬ 
pellant. Being aware of the enacted statutes pertaining 
to matters such as this, he notified the parties whom he 
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knew should be advised of the facts. After advising them 
and appraising them of the entire situation, he did nothing 
more. He neither assumed nor attempted to assume any 
further responsibility for actions subsequently taken. He 
did offer to give, and in fact did give, a written statement 
of his professional diagnosis in accordance with the perti¬ 
nent section of the Code. If the police officers thereafter 
chose to ignore the Code, and if it be held that these sections 
are exclusive, then any cause of action that might result 
from the officers’ actions is against the police and not 
against the Appellee. 

The officers were not the agents of Appellee and there is 
nothing in this case which even remotely suggests that they 
can be made his agents. After being appraised of the situ¬ 
ation and after talking with and observing Appellant they 
made their own independent decision as to the course to be 
followed. If these actions were illegal and Appellee re¬ 
spectfully submits that they were not illegal, they were not 
the actions of Appellee and may not in any circumstances 
be attributed to him. 

Therefore, Appellee respectfully submits that the action 
of the trial court in directing a verdict in favor of Appellee 
was correct and should be sustained. 

Respectfully submitted, 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

J. Joseph Barse. 

710 - 14th St., N. W., 
Washington 5, D. C., 

Attorneys for Appellee. 
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Comes now the Appellee, by and through his attorneys, 
and moves the Honorable Court that he be granted a re¬ 
hearing in this matter and for reason therefor says as 
follows: 

There can hardly be any doubt that at common law a 
private person, without warrant or authority could confine 
a person disordered in his mind who seems disposed to do 
mischief to himself or another person if the restraint was 
necessary both for the safety of the lunatic and the preser¬ 
vation of the public peace. This doctrine is so well settled, 
having been traced far back into the early English deci¬ 
sions, that Appellee does not feel that a citation of authori¬ 
ties is necessary. 
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It is also well settled that a statute in derogation of the 
common law will be strictly construed. 

In view of these two well established rules, it is respect¬ 
fully submitted that Sections 21-326 and 21-327, being in 
derogation of the common law, must be strictly construed. 
When viewed in such a light, Appellee submits that it is 
plain that they do not abrogate all methods by which a 
private individual under the common law could cause an¬ 
other person to be detained for mental observation and 
treatment. 

The cases cited in Appellee’s brief are again referred to 
and urged upon the Court as supporting the rule that com¬ 
mon law procedures and statutory procedures, such as have 
been established by the D. C. Code, may co-exist, and each 
supplements the other and that the Code provisions do not 
exclude the common law rights. 

In further support of his Petition for Rehearing, Appel¬ 
lee refers this Honorable Court to the report of the Senate 
District Committee of February 29,1904, being Senate Re¬ 
port No. 1170, 58th Congress, Second Session, appearing in 
Serial No. 4573 of the reports on the proceedings of the 
United States Senate. The Senate District Committee in 
this report recommended the passage of the bill which later 
became the sections of the Code now under consideration. 
A portion of said report reads as follows: 

“The bill was prepared by the Commissioners of the 
District of Columbia and has their approval as will 
appear by the following letter: 

‘January 2, 1903 

‘Sir: 

‘The Commissioners of the District of Columbia have 
the honor to transmit herewith a draft of a bill “to 
authorize the apprehension and detention of insane 
persons in the District of Columbia, and providing 
for their temporary commitment in a government 
hospital for the insane, and for other purposes” and 
to recommend the early enactment of the proposed 
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measure. This draft was prepared by the Corpora¬ 
tion Counsel and embodies the views of the Health 
Officer, the Secretary of the Board of Charities, and 
the Sanitary Officer of the Metropolitan Police De¬ 
partment, who has charge of the persons of the 
classes mentioned in the bill pending the action of 
the courts in regard to them or their temporary 
transfer to the Government Hospital for the insane. 

‘Very Respectfully, 

‘Henry B. F. MacFarland, 
President Board of Commis¬ 
sioners, D. C. 


‘Hon. J. H. Gallinger, 

Chairman Committee on the D. of C., Senate. * 

“The method pursued by the District Government 
for the apprehension, detention and temporary com¬ 
mitment of alleged insane persons is explained by Cor¬ 
poration Counsel Duvall: 

‘When an alleged insane person is taken into cus¬ 
tody by a policeman, he is thereupon taken to one of 
the station houses. Then communication is had with 
Police Headquarters, and the major or superintend¬ 
ent of Police, through one of their associates in 
charge of such cases, immediately sends two physi¬ 
cians, usually Police surgeons to the station house 
where such party is detained; and after examination 
made by the physicians, if they are of the opinion 
that such party is not mentally unsound, he is al¬ 
lowed to go at liberty, but if the physicians are of the 
opinion that such party is mentally unsound and 
should have treatment, they make certificates to that 
effect and file the same in Police Headquarters. 

‘In addition to the certificates from the physicians, 
the officer in charge at Police Headquarters requires 
an affidavit from a resident of the District certifying 
as to the length of time he has known such party; 
that such party in his judgment is of unsound mind, 
etc. and is in need of medical treatment. Thereupon 
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the case is called to the Commissioners ’ attention 
and they make a written request to the Superintend¬ 
ent of the Government Hospital for the Insane and 
accompany the same by the aforementioned certifi¬ 
cates and affidavit for the detention and treatment 
of such person in that institution, pending a formal 
adjudication of the question of the party’s mental 
condition by a jury. 

‘The average time of such temporary detention 
before a hearing can be had before a jury is about 
ten days to two weeks, and if in the meantime, such 
person recovers his mental condition so that it will 
be safe for the public or himself to go at liberty, the 
Superintendent of the hospital for the insane com¬ 
municates that fact to the officer in charge of such 
cases and he is thereupon ordered to release such 
party. 

‘The bill (S. 2880, 58th. Cong. 2d. Session) now 
under your consideration gives legal warrant for the 
procedure which has been adopted without such 
authority’ 

The bill was subsequently adopted in its entirety by both 
houses, signed by the President and appears in the Code 
exactly as it appeared in the House and Senate bills with 
the exception of one minor change, which does not bear upon 
this issue. 

It is doubtful whether the Government of the District of 
Columbia, before the passage of this Act, had any authority 
to detain persons alleged to be of unsound mind in the Gov¬ 
ernment Hospital, or for the Government itself acting in 
its official capacity, to apprehend and detain persons al¬ 
legedly of unsound mind. But because the Government 
probably could not act, this does not mean that a private 
citizen could not act or that a member of a governmental 
agency could not act in his individual capacity. 

Reading the Code provisions in question and reading 
the testimony of Corporation Counsel Duvall given in the 
hearing before the Senate District Co mmi ttee, referred to 
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above, Appellee submits that the intention of Congress in 
passing these statutes was to authorize the Government to 
act in cases such as those outlined by Mr. Duvall and that 
Congress had no intention of encroaching on the well recog¬ 
nized common law rights and duties of private citizens to 
act in other circumstances. 

Wherefore, Appellee respectfully requests that he be 
granted a rehearing in this matter for a more thorough 
argument and presentation of the facts set forth herein. 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

J. Joseph Barse, 

710 14th St., N. W. 
Washington 5, D. C. 

Attorneys for Appellee 


Certificate. 

Copy of the foregoing petition for rehearing served on 
Jean M. Boardman, attorney for Appellant, by mailing 
same this 17th day of March, 1950, to his last known ad¬ 
dress, Shoreham Bldg., Washington, D. C., postage prepaid. 

H. Mason Welch, 
Attorney for Appellee. 


I hereby certify that this petition is presented in good 
faith and is not for purpose of delay. 


H. Mason Welch, 
Attorney for Appellee. 





